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ICKES, SEC. INT. DEPT., VS. PATTIS ON, AD3MB., ETC. 

a Supreme Court of tiie District of Columbia 

At Law No. 84367 

United States of America, ex rel. Amos Hamilton And Marie 

Hamilton, plaintiffs 

i 

vs. 

Harold L. Ickes, Secretary of the Department of th£ Interior 

of the United States, defendant 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of 'Washington, in said District, atj the times 
hereinafter mentioned, the following papers were filedj and pro¬ 
ceedings had in the above-entitled cause, to wit: 

v * 

1 Petition for writ of mandamus 

Filed August 6. 1934 

* 

In the Supreme Court of the District of Columbia 

At Law, No. 84367 

United States of America Ex Rel. Amos Hamilton and Marie 

Hamilton, plaintiffs 

vs. 

Harold L. Ickes. Secretary of the Department of the Interior 

of the United States, defendant 

Come now petitioners. Amos Hamilton and Marie Hamilton, and 
respectfully show unto Your Honor: 

1. That petitioner. Amos Hamilton, is a full-blood Indian, duly 
and lawfully enrolled as a member of the Osage Tribe of Indians in 
Oklahoma on the final roll of said tribe confirmed by act oij Congress 
approved June 28, 1906 (34 Stats, at L. 539—40); that Petitioner, 
Marie Hamilton, is a full-blood Indian, duly and lawfully enrolled 
as a member of the Pueblo Tribe of Indians of New Mexico; that 
both petitioners are citizens of the United States and of the State of 
Oklahoma, and reside on the Osage Reservation near the village of 
Hominy in said State. 

2. Defendant, Harold L. Ickes. is a citizen of the United States, 
resident of the State of Illinois, commorant of the District of Co¬ 
lumbia, holding the office of Secretary of the Department of the 
Interior of the United States, and is sued herein in his official 
capacity. 

3. On December 10, 1896, while attending school at Carlisle, Penn¬ 
sylvania, petitioners were lawfully married and have, ever since 

shortly after said marriage, resided on the Osage Reservation 

2 in Oklahoma. On November 20 0 1905, there was boiV to peti¬ 
tioners at Claremore’s camp, near Hominy, Osage Reservation, 
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a male child whom they thereafter named 1 imothy. On December 
12, 1905. the duly authorized agents of the I nited States, acting in 
their official capacity, completed a roll of the members of the.Osage 
Tribe of Indians, upon which said roll the name of their said son, 
Timothy, was duly and lawfully inscribed at page 39 opposite num¬ 
ber 1967 as a member of said Osage Tribe of Indians, and their said 
son, bv reason thereof, became a duly enrolled member of said tribe. 
Petitioners thereafter received the annuity money payment made in 
the month of December 1905 to which their said child was entitled 
bv reason of said enrollment. Thereafter, and early on the morning 
of Januarv 1. 1906. their said child. Timothy, died unmarried and 
leaving no issue. 

4. The act of Congress approved June 28. 1906 (34 Stats, at L. 
539) contained the following applicable provisions of law: 

u That the roll of the Osage Tribe of Indians, as shown by the 
records of the United States in the office of the I nited States Indian 
agent at the Osage Agency. Oklahoma Territory, as it existed on 
the first day of January, nineteen hundred and six. and all children 
born between January first, nineteen hundred and six. and July first, 
nineteen hundred and seven, to persons whose names are on said 
roll on January first, nineteen hundred and six. and all children 
whose names are not now on said roll, but who were born to members 
of the tribe whose names were on the said roll on January first. 


nineteen hundred and six. including the children of members of the 
tribe who have, or have had. white husbands, is hereby declared to 
be the roll of said tribe and to constitute the legal membership 
thereof: Pro-vtded. That the principal chief of the Osages shall, 
within three months from and after the approval of this act. file 
with the Secretary of the Interior a list of the names which the 
tribe claims were placed upon the roll by fraud, but no name shall 
be included in said li&t of any person or his descendants that was 
placed on said roll prior to the thirty-first day of December, eighteen 
hundred and eighty-one. the date of the adoption of the Osage con¬ 
stitution. and the Secretary of the Interior, as early as practicable, 
shall carefullv investigate such cases and shall determine 
3 which of said persons, if any. are entitled to enrollment; but 
the tribe must affirmatively show what names have been placed 
upon said roll by fraud: but where the rights of persons to enroll¬ 
ment to the Osage roll have been investigated by the Interior De¬ 
partment and it has been determined by the Secretary of the Interior 
that such persons were entitled to enrollment, their names shall not 
be stricken from the roll for fraud except upon newly discovered 
evidence: and the Secretary of the Interior shall have authority to 
place on the Osage roll the names of all persons found by him. after 
investigation, to be 3o entitled, whose applications were pending 
on the date of the approval of this act; and the said Secretary of the 
Interior is herebv authorized to strike from the said roll the names 
of persons or their descendants which he finds were placed thereon 
by or through fraud, and the said roll as above provided, after the 
revision and approval of the Secretary of the Interior, as herein 
provided, shall constitute the approved roll of said tribe; and the 
action of the Secretary of the Interior in the revision of the roll as 
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herein provided shall be final," * * *; 44 and the tribal lands and 

tribal funds of said tribe shall be equally divided amon«; the mem¬ 
bers of said tribe as hereinbe fo r e' provided.” 

** Sec. 4. That all funds belonging to the Osage Tribe, and all 
moneys due. and all moneys that may become due. or maly hereafter 
Ik 1 found to be due the said Osage Tribe of Indians, slijall be held 
in trust by the United States for the period of twenty-five years 
from and after the first day of January, nineteen hundrec. and seven, 
except as herein provided: 

** First. That all the funds of the Osage Tribe of Indians, and all 
the moneys now due or that may hereafter be found to lx due to the 
said Osage Tribe of Indians, and all monevs that mav be received 
from the sale of their lands in Kansas under existing laws, and all 
moneys found to be due to said Osage Tribe of Indians on claims 
against the United States, after all proper expenses are!paid, shall 
be segregated as soon after Januarv first, nineteen hulndred and 

* V ft’ a I ^ m 

seven, as is practicable and placed to the credit of the! individual 
members of the said Osage Tribe on a basis of a pro rata division 
among the members of said tribe, as shown by the authorized roll of 
membership as herein provided for. or to their heirs as hereinafter 
provided, said credit to draw interest as now authorized by law; and 
the interest that may accrue thereon shall be paid quarterly to the 
members entitled thereto, except in the case of minors, in which 
case the interest shall be paid quarterly to the parents until said 
minor arrives at the age of twenty-one years; Provided, That if the 
Commissioner of Indian Affairs becomes satisfied that the! said inter¬ 
est of any minor is being misused or squandered he may withhold 
the payment of such interest: And provided further , That said in¬ 
terest of minors whose parents are deceased shall be paid to their 
legal guardians, as above provided. 

4 Second. That the royalty received from oil. gas. coal, and 

other mineral leases upon the lands for which selection and 
division are herein provided, and all moneys received from the sale 
of town lots, together with the buildings thereon, and jill moneys 
received from the sale of the three reservations of one hundred and 
sixty acres each heretofore reserved for dwelling purposes, and 
all moneys received from grazing lands, shall be placed in the Treas¬ 
ury of the United States to the credit of the members of the Osage 
Tribe of Indians as other moneys of said tribe are to be deposited 
under the provisions of this act, and the same shall be distributed 
to the individual members of said Osage Tribe according to the 
roll provided for herein, in the manner and at the sam^ time that 
payments are made of interest on other moneys held ill trust for 
the Osages by the United States, except as herein provided. 

“ Third. There shall be set aside from the royalties received from 
oil and gas not to exceed fifty thousand dollars per annum for ten 
years from the first day of January, ninenteen hundred and seven 
for the support of the Osage Boarding School and for other schools 
on the Osage Indian Reservation conducted or to be established 
and conducted for the education of Osage children. 

“ Fourth. There shall be set aside and reserved from the royalties 
received from oil, gas, coal, or other mineral leases, and moneys 
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received from the sale of town lots, and rents from grazing lands 
not to exceed thirty thousand dollars per annum for agency pur¬ 
poses and an emergency fund for the Osage Tribe, which shall be 
paid out from time to time, upon the requisition of the Osage tribal 
council, with the approval of the Secretary of the Interior. 

“ Sec. 6 . That the lands, moneys, and mineral interests, herein 
provided for. of any deceased member of the Osage Tribe shall 
descend to his or her legal heirs, according to the laws of the Ter¬ 
ritory of Oklahoma, or of the State in which said reservation may 
be hereinafter incorporated, except where the decedent leaves no 
issue, nor husband nor wife, in which case said lands, moneys, and 
mineral interests must go to the mother and father equally." 

5. Petitioners further represent that said roll of December Id. 
1905. was the last roll of members of the Osage Tribe of Indians 
made by lawful authority prior to January 1. 1000: that said roll 
was on file in the office of the United States Indian Agent at the 
Osage Agencv, Oklahoma Territorv. on January 1. 1906. and was 

the basic roll referred to and described in section 1 of said act 

5 of June 28. 1906. and therein confirmed, subject only to the 
limited jurisdiction over any name appearing thereon con¬ 
ferred upon the Secretary of the Interior, said limited jurisdiction 
so conferred being contained in the following provision of section 
1 of said act: 

** That the principal chief of the Osages shall, within three months 
from and after the approval of this act. file with the Secretary of 
the Interior a list of the names which the tribe claims were placed 
upon the roll by fraud." * * * and the Secretary of the In¬ 

terior. as early as practicable, shall carefully investigate such cases 
and shall determine which of said persons, if any. are entitled to 
enrollment: but the tribe must affirmatively show what names have 
been placed upon said roll by fraud." 

6. Petitioners represent that no list in writing was ever filed by 
the principal chief of the Osages with the Secretary of the Interior 
within three months after June 28. 1906. which contained the name 
of their said son. Timothy, and charging that the said name had 
been placed upon said roll by fraud, and that the said Secretary 
never acquired any jurisdiction over the name of their said son. 
Timothy, appearing on said confirmed roll, nor possessed any power 
to strike said name from said roll or to omit said name from any 
roll of the Osage Tribe of Indians thereafter prepared by order of 
the said Secretary for either allotment of lands or the distribution 
of tribal moneys. 

7. Petitioners further represent that by reason of the enrollment 
of the name of their said son. Timothy, on said final roll of the Osage 
Tribe of Indians, and the confirmation of said roll by section 1 of 
said act of June 28, 1906. their said son. Timothy, or his lawful 
heirs, by virtue of the provisions contained in sections 2 and 4 of 
said act. became invested with an absolute right to an equal per 
capita share in all lands and moneys directed by said act to be 
allotted, or paid, to the members of said tribe, or their lawful heirs, 

or held for his, her, or their account as restricted Indian 

6 property, and that your petitioners, by reason of the death of 
their said son, Timothy, and by operation of section 6 of said 
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act, became and ever since have been invested with an absolute right 
to said per capita share of which their said son, Timothy, would have 
been entitled had he lived. 

8. Petitioners further represent that they are wards of the United 
States, their property rights derived from membership! or inher¬ 
itable interests in the Osage tribal property, being now, jand at ail 
times in the past, held, managed, and controlled by the Secretary of 
the Interior under authority conferred upon said Secretary bv acts 
of Congress; that long prior to the 28th day of June 1906j and at all 
times thereafter, the United States has maintained an! agent or 
superintendent of, or for, the Osage Indians, said agent or super¬ 
intendent being appointed by the Secretary of the Interior; that 
among the duties of said agent, or superintendent, at all times has 
been the duty of looking after, protecting, and caring for the prop¬ 
erty and property rights of the Osage Indians: that following the 
approval of said act of June 28, 1906. the then Acting Commissioner 
of Indian Adairs in writing under date of January 30. 1008. issued 
the following instruction to the United States Indian Agbnt, Osage 
Agency: 

“ In view of the provisions of the act of Congress apprpved June 
28. 1906 (34 Stat. L., 539), known as the Osage Allotment Act. it is 
desired that you prepare in triplicate as complete a roll 
of the Osage Tribe of Indians and forward all parts to thi 
approval by the Secretary of the Interior. 

•* The roll should consist of (1) the names on the Osage 
as it existed in vour office on the first day of Januarv 190( 


[is possible 
office for 


tribal roll 
■ : and (2) 

of the names of all persons, including adults and children, subse¬ 
quently added thereto by direction of this office with the author¬ 
ity of the Secretary of the Interior, in accordance with the provisions 
of section 1 of the act named. 

44 The column for remarks in the roll should show the d&te and file 

number of the authoritv for each name added to the roll 4 as it 

%/ 

existed on the first dav of Januarv. nineteen hundred and six.' 

44 You should properly certify to the correctness of the roll.” 
7 Petitioners represent that the agent, in carrying out the 

first instruction contained in said letter, adopted and used the 
said roll of December 12. 1905. as the roll of the Osage Tribe of 
Indians on file in his office on the 1st dav of Januarv 1906. 

9. Petitioners further represent that the then agent of the Osage 
Indians, acting under the authority contained in the instructions 
set out in the preceding paragraph, prepared a roll in! triplicate 
which he certified to the Secretary as a true and correct foil of the 
members of the Osage Tribe of Indians: that in the preparation of 
said roll the said agent ignored or disregarded the nanje of peti¬ 
tioners, said son. Timothy, on said basic roll confirmed by said act 
of Congress, and omitted to enscribe said name on the said roll so 
prepared and certified to by him: that prior to the completion of said 
roll by said agent no investigation was made of which petitioners, 
or either of them, received any notice, into the time, or date, of the 
death of their deceased son, Timothy, nor did said agent advise 
your petitioners, or either of them, that said new roll was in course 
of preparation, or that it was necessary for them to do of perforin 
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any act or thing in order to protect their rights in and to their 
distributive or inheritable shares of the Osage property: that said 
roll so prepared, without any notice to your petitioners, from which 
was omitted the name of their deceased son. Timothy, was trans¬ 
mitted to the Secretary of the Interior and by him approved on 
April 11. 1908. no mention being made of the omission therefrom of 
the name of petitioners, said son. Timothy, therefrom or tiie reason 
therefor. 

10. Your petitioners further represent that the name of their said 
son. Timothy, was on said roll of December 12. 190i>. confirmed by 
act of Congress, and that the Secretary of the Interior never ac¬ 
quired any jurisdiction over said name on said confirmed roll, 

8 and possessed no power to either strike said name from said 
confirmed roll, nor to omit said name from any subsequent 

roll prepared by said Secretary of the members of the Osage Tribe 
of Indians: that the onlv jurisdiction conferred bv said act of dune 
28, 19(H). upon the Secretary of the Interior was over names to be 
added to said confirmed roll, and over names appearing on said 
confirmed roll as set out in paragraphs d and 6 of this petition. 

11. Petitioners further represent that they have been denied the 
per capita share to which they are now and have at all times been 
lawfully entitled in all annuity and other payments made the Osage 

Indians since the death of said their son, Timothy, on January 1. 

/ %/ » 

1900: that they were first denied said share when the quarterly 
annuity payment was made the Osage Indians in March 1906 on 
the ground, as stated by the agent then in charge, that their said 
son. Timothy, was dead, and that his death by law terminated any 

* %f * 

further rights in and to the tribal property flowing from his enroll¬ 
ment: that placing reliance in said statement bv said agent they 
made no protest believing the same to be true; that a number of 
years later they learned that other parents were receiving per capita 
shares in tribal annuity and other payments as the heirs of their 
deceased children, and thereupon petitioners went to the agent in 
charge and requested an explanation of their failure to receive the 
share to which they were entitled as the lawful heirs of their de¬ 
ceased son. Timothy: that said agent then in charge informed them 
that the name of their son. Timothy, was not on the final roll 
approved by.the Secretary of the Interior, having been omitted 
therefrom for the reason that he was dead at the time said roll was 
made, that the said roll approved April 11, 1908, was the final 

9 roll of the Osage Indians and that nothing could be done for 
them; that it was not until late in the summer of 1932 that 

they first learned through Thomas L. Sloan, an attorney, that the 
reason for the refusal of said agent, or superintendent, to pay peti¬ 
tioners the per capita share to which they were entitled as the lawful 
heirs of their deceased son, Timothy, was that it was claimed that 
their said son died prior to January 1. 1906, and that his demise 
prior to said date operated in law to remove his said name from said 
confirmed roll. 


12. Petitioners further represent that shortly thereafter they ap¬ 
plied to the Secretary of the Interior, by proper petition, for the 
payment to petitioners of a per capita share in all future annuity 
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and other payments to be made, and for the payment tj) them of 

an amount equal to said per capita share in all annuity land other 

payments made since December 1905, to the members of fche Osage 

Tribe of Indians, as the lawful heirs of their deceased son,j Timothy,. 

to which they were entitled by reason of the enrollment of the 

name of their said son. Timothy, on said final roll and as his lawful 

• 

heirs; that by decision dated September 15, 1933, the Secretary of 
the Interior denied said petition upon the stated ground that by 
the said Act of June 28. 1906, the Secretary of the Interior was 
given complete jurisdiction over the preparation of the j final roll 
of the Osage Tribe of Indians and all names to be included thereon; 
that under said authority the Secretary of the Interior caused a 
roll of the members of the Osage Tribe of Indians to be prepared 
and on April 11, 1908, the said Secretary approved said roll which, 
under said act. became, and ever since has been, final. 

13. Petitioners further represent that thereafter ithey filed 

10 with the Secretary of the Interior a further petition for the 
recognition bv the said Secretary of the identical right 

i 4/ 4/ C' 

claimed in the petition first filed by them, and denying that by the 
said act of June 28, 1906, the Secretary of the Interior was given 
jurisdiction over the name of their deceased son, Timothy, appear¬ 
ing on said confirmed roll, and denying that the roll prepared under 
the direction of the Secretary of the Interior and approved by him 
on April 11. 1908, in anywise impaired the enrollment of the name 
of their said deceased son. Timothy, on the final basic roll of the 
Osage Tribe of Indians confirmed by said act of Congress, or in 
anywise impaired their rights, as the lawful heirs of their said 
deceased son, to said distributive share; that thereafter and by 
decision dated May 18, 1934. the Secretary abandoned the basic 
ground for the denial of their petition first filed as set out in said 
decision of September 15, 1933. but again denied the relief sought 
in said second petition on the stated ground that the records of the 
said Osage Indian Agency on file on the 1st day of January 1906 
disclosed that their son, Timothy, died prior to January 1, 1906, and 
that his death prior thereto automatically in law removed the name 
of their said son. Timothy, from the roll confirmed b\1 said act 
of Congress. Petitioners represent that there was no rebord kept 
or maintained in said United States Indian Agency prior to Janu¬ 
ary 1, 1906, pursuant to any law of Congress or any departmental 
regulations that contained any official entry of the death of their 
said son, Timothy, prior to January 1. 1906, and that on January 
1, 1906, there was no record on file at said agency containing such 
an entry. 

14. Petitioners further represent that their said son, Timothy, did 
in fact die on January 1, 1906: that the jurisdiction of the Secretary 
of the Interior over the name of their deceased son. Timothy, 

11 appearing on said basic roll, confirmed by said act of Con¬ 
gress was dependent solely upon authority contained in said 

act of June 28, 1906. and that said act conferred no jurisdiction 
upon the Secretary of the Interior over said name, or to make any 
inquiry as to whether their said son, Timothy, whose name ap- 

1155S4—35-2 
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peared upon said confirmed roll, was alive or dead on the 1st day of 
January 1906, but made said enrollment absolute, so far as the Secre¬ 
tary of the Interior was concerned. And petitioners further say 
that if the continuance of the name of their said son. Timothy, on 
the final roll of the Osage Tribe of Indians was dependent upon their 
said child being alive on or after the 1st dav of January 1906 (which 
tliev deny) it became the duty of the Secretary of the Interior to. bv 
proper investigation, with notice thereof to petitioners and an oppor¬ 
tunity to them to be heard in their own right, to determine the date 
upon which their son did in fact die: that no investigation of an\ 
kind or character, so far as petitioners are advised, was ever made 
by any agent of the Secretary of the Interior into the time of the 
death of their deceased son. Timothy, nor was any finding ever made 
and approved by the Secretary of the Interior as to the date of his 
said death, nor was the date of his said death shown bv any record 
on file in said agency on January 1. 1906. And petitioners say that 
the action of the Secretary of the Interior, as aforesaid, was without 
authority of law. was arbitrary, and capricious and a denial to peti¬ 
tioners of their lawful rights. Petitioners further say that unless 
required to do so by proper order of this Court the said Secretary 
of the Interior will continue to deny petitioners their said lawful 
rights resulting in irreparable injury to them. 

Wherefore, plaintiffs pray: 

1. That a rule issue directed to Harold L. Ickes. Secretary of the 

Interior, requiring him to show cause, on a day certain to be 

12 therein named, if any he may have, why a writ of mandamus 

« « 

should not issue commanding him (a) to recognize the name 
of petitioner's son. Timothy Hamilton, on the final roll of the Osage 
Tribe of Indians, and to pay to petitioners as the lawful heirs of their 
said deceased son. the share in all future payments made the Osage 
Indians to which their said son would have been entitled if alive; 
and (b) to pay to petitioners an amount equal to a per capita share 
of all annuity and other payments made to the members of the Osage 
Tribe of Indians since the quarterly annuity payment of December 
12. 1905. or in lieu of payment to them, to place said amount to their 
credit out of any funds standing to the credit of the Osage Tribe of 
Indians applicable for such purposes, to be held and expended for 
their benefit as other restricted Indian moneys. 

2. Plaintiffs also pray for such other and further relief in the 
premises as to the court may seem just and proper. 

Amos Hamilton, 

Marie Hamilton, 

Petitioners. 

WEBSTER I > AI .LI NO ER. 

Thomas L. Sloan. 

Attorneys for Petitioners. 

State of Oklahoma. 

County of Osage , $#: 

Amos Hamilton and Marie Hamilton being bv me first duly 
sworn, according to law. upon oath deposed and said that they had 
read the above and foregoing petition by them subscribed and knew 
the contents thereof; that the matters and things therein stated upon 
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their personal knowledge are true and those matters ind things 
stated upon information and belief, they believe to be tjrue. 

Amos Hamilton, 
Marie Hamilton. 

Subscribed and sworn to before me this 14 dav of July 1934. 

[Seal] Beatrice Peek, 

Notary Public. County of Osage , State of Oklahoma. 
My commission expires Xov. 19, 1934. 


140 


Rule to show cause 
Filed August G. 1934 


* 


& 


* 


* 


Upon consideration of the petition of Amos Hamilton and Marie 
Hamilton filed herein on the sixth day of August 1934, itt is by the 
court this sixth dav of August 1934, ordered: 

•s C-' 

That respondent, Harold L. Ickes, Secretary of the Interior of 
the United States of America, show cause, if any he may have at 
the incoming of court Monday, September 10. 1934, at the hour of 
10:00 a. m.. why a writ of mandamus should not be issued as prayed 
in said petition: Provided that a copy of this order be served upon 
the respondent on or before the first day of September 1 
By the court: 

James M. Proc 


MARSHAL S RETURN 


)34. 

ER, 

J ustice. 


1 

Served a copy of the above rule on the above-named ^larold L. 
Ickes, Secretarv of the Interior, bv serving Harrv Slattery. Assistant 
Secretary. Aug. 7. 1934. personally. John B. Colpoys, U. $. marshal 
in and for the I)ist. of Columbia. By Maurice F. Senjs, deputy 
U. S. marshal. K. 

Motion of plaintiffs to amend petition 
Filed September 10. 1934 




❖ 


* 


$ 


Come now the plaintiffs in the above-entitled cause, b\] their at- 


tornevs, Webster Ballinger and Thomas L. Sloan, and 


move the 


court for leave to make the following amendments to th^ petition 
heretofore filed herein: 

1. On page 11 at the end of the first prayer, insert an additional 
prayer numbered 2 as follows: 

141 That upon final hearing the writ of mandamus issue di¬ 
rected to the defendant, Harold L. Ickes, Secretary of the 
Interior, commanding him to, (a) recognize the name of petitioners’ 
son, Timothy Hamilton, as now, and at all times heretofqre on the 
final roll of the Osage Tribe of Indians, and to pay to petitioners as 
the lawful heirs of their deceased son, the share in all future pay¬ 
ments made the Osage Indians to which their said son wbuld have 
been entitled if alive; and, (b), to pay to petitioners outiof appli- 


10 


ICKES, SEC. IXT. DEPT., VS. PATTISOX, ADMR., ETC. 


cable funds of the Osage Tribe of Indians now in hand, or that 
may hereafter be received, an amount equal to a per capita share 
of all annuity and other payments made the members of the Osage 
Tribe of Indians since the quarterly annuity payment of December 
12. 1905. or. in lieu of payment to them, to place said amount to 
their credit to be held and expended for their benefit as other 
restricted Indian moneys. 

2. Change prayer numbered 2 to prayer numbered 3. 

Webster Ballinger. 

Thomas L. Sloan. 

Attorneys for Plaintiffs. 

Motion granted, and plaintiffs* petition stands amended in the 
respects above set out. 

Jennings Bailey, 

Justice. 

I consent: 

William H. Hastie. 

Asststant Solirifor. 

Dept, of the Interior. 


142 Return to rule to show cause and answer to petition for 

writ of mandamus 

Filed September 14. 1934 

Comes now the defendant Harold L. Iekes. Secretarv of the 
Interior, making his return and answer in the above-entitled case, 
and for cause why writ of mandamus should not be issued in the 
cause respectfully shows as follows: 

Answering the plaintiffs' petition generally and showing cause 
why as a matter of law writ of mandamus should not issue, the 
defendant shows 

That the final roll of the members of the Osasre Tribe of Indians 

v_ 

in Oklahoma prepared pursuant to the provisions of the act of 
June 28. 1900. duly authenticated and certified photostatic copy of 
which roll, marked 4 * Exhibit A", is attached hereto and prayed to 
be read as part hereof as if set out fully herein, contains and ex¬ 
hibits at the end thereof the approval of the Secretary of the In¬ 
terior in the following language: 


143 4 * Department of the Interior. 

4 * Washington. April 11. 1008. 

44 The foregoing certified roll of members of the Osage Tribe of 
Indians in Oklahoma, prepared in accordance with the provisions 
of the act of Congress of June 28. 1906 (34 Stat. L.. 539). embracing 
the names of 2.230 persons as shown on the foregoing pages numbered 
1 to 93 inclusive, is hereby approved. 

44 James Rudolph Garfield, 

44 SecretaryA 

that, as is admitted by the plaintiffs in their petition, the name of 
Timothy Hamilton does not appear upon the aforesaid roll; that by 
express provision of the act of June 2S, 1906, the aforesaid approved 
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roll is made final and conclusive of the membership of 


Tribe of Indians: that the act of June 28. 1906, expresshf denies to 


Indians excluded from the benefits of enrollment under saj 
right of appeal to any court for relief in the premises; 


the Osage 


id act anv 

V 

that it is 


Hamilton 
Ifor bv the 
provisions 


the purpose and prayer of the plaintiffs’ present petitiop that the 
defendant be required to recognize the name of Timothy 
on the final roll of the Osage Tribe of Indians provided 
said act of June 28. 1906: that by reason of the aforesaid 
of the act of June 28. 1906. and by reason of the preparation and ap¬ 
proval of the final roll as aforesaid this court is without jurisdiction 
in this cause and the relief prayed for is beyond the poiver of the 
defendant to grant. 

That the plaintiffs heretofore have petitioned the defendant that 
he grant them the substantive relief which thev now seek in this 
court: that pursuant to said petition the defendant has granted to 

tlie plantiffs full opportunity to be heard and to present 
144 evidence: that after full hearing and consideration of all of the 

V.. 

evidence the defendant has found as a fact shown bv the 
records of* the United States in the office of the United States Indian 
agent at the Osage Agencv in Oklahoma that Timothv Haihilton died 
prior to January 1. 1906, and has found further as a conclusion of law 
that the death of an enrolled Osage Indian prior to January 1. 1906, 
operated to remove the decedent from the tribal roll, and so has con¬ 
cluded and decided that the name of Timothy Hamiltojn was not 
and could not lawfully be upon the roll of the members of the Osage 
Tribe provided for in the act of June 28. 1906; that the aforesaid 
findings and conclusions of the defendant appear in two formal 
opinions, dated September 15, 1933. and May 18, 1934. copies of 
which marked Exhibit B “ and ** Exhibit C ". respectively, are at¬ 
tached hereto and prayed to be read as part hereof as thbugh fully 
set out herein; that decision in the premises was not made (arbitrarily 
but required and was reached by the exercise of discretion and 
judgment in the interpretation of a statute and in the determination 
of questions of fact; that such decision may not be controlled or re¬ 
versed by writ of mandamus. 

Wherefore, the defendant says that the plaintiffs ha vie no right 
to the writ of mandamus because this court is without j 


urisdiction 

in the premises, because the relief prayed for is beyond tl^e power of 

ved is not 
iv writ of 


^ach para- 


defendant to grant and because the matter herein invo 
the performance of a ministerial duty controllable bj 
mandamus. 

145 And further and more particularly answering 

graph of the petition of the plaintiffs for writ of jnandamus, 
the defendant shows as follows: 

1. The defendant denies that any document existing June 28, 
1906, was confirmed by the act of June 28, 1906. as the fjnal roll of 
the members of the Osage Tribe of Indians, and says th^t the final 
roll of said tribe is the document approved by the Secretary of the 
Interior April 11. 1908, hereinbefore referred to and incorporated 
as exhibit A. The defendant admits the other allegations of para¬ 
graph 1 of the plaintiffs’ petition. 
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2. The defendant holds office as Secretary of the Interior, and not 
as Secretary of the Department of Interior as aliened in paragraph 
2 of the plaintiffs’ petition. 

3. The defendant admits that the plaintiffs are legally married 
and for a long time have resided on the Osage Reservation in Okla¬ 
homa. but the defendant denies that on November 20. 1905, a male 
child, thereafter named Timothy, was born to the plaintiffs, and says 
that the said child was born on October 20. 1905. as appears upon 
certain records of the Osage Indian Agency of the United States, 
namely, the Record of Births among Indians of the Osage Agency, 
the Proceedings of the Osage Council or Business Committee at a 
meeting held in Pawhuska. Oklahoma, on December 4. 1905. and 
the Annuity Pay Roll of the Members of the Osage Tribe for the 
month of December 1905. at page 39 thereof, duly certified and au¬ 
thenticated photostatic copies of which, marked ** Exhibit D ", ** Ex¬ 
hibit E ". and ** Exhibit F ". respectively, are attached hereto and 

prayed to be read as part hereof as if set out fully herein. 
146 The record referred to by the plaintiffs upon which the name 

of Timothv Hamilton is inscribed is the aforesaid annuity 
• ^ 

pay roll for the month Of December 1905. The defendant denies 
that Timothy Hamilton died January 1 . 1906. The records of the 
Osage Indian Agency of the United States show, and the defendant 
therefore believes and avers that the said Timothy Hamilton died 
during the month of November 1905. The aforesaid records are 
those records hereinbefore mentioned and incorporated as exhibit 
I). exhibit E. and exhibit F. and also the Record of Deaths among 
Indians of the Osage Agency, at the page thereof numbered 208. 
and the Annuity Pay Roll of the Members of the Osage Tribe of 
Indians for the month of March 1906. at page 9 thereof, duly cer¬ 
tified and authenticated copies of which marked ** Exhibit G " and 

Exhibit H ". respectively, are attached hereto and prayed to be 
read as part hereof as if set out fully herein. The name of Timothy 
Hamilton appears upon the annuity pay roll for December as one 
entitled to that quarterly payment by reason of the practice then 
established in the administration of Indian affairs that one quarterly 
payment be made to the head of a household on account of a deceased 
member thereof to cover expenses of burial. 

4. The statute set out in paragraph 4 of the plaintiffs’ petition is 
a subject of judicial notice. 

5. The defendant denies that the annuity pay roll for December 
1905. was confirmed bv the act of June 28. 1906. or referred to and 


described therein except reference is made generally to the records 
of the United States in the office of the United States Indian agent 
at the Osage Agency. The defendant further savs that he construes 
and interprets the reference in section 1 of said act to the roll of the 
Osage Tribe of Indians as it existed on the first day of Janu- 
147 arv, nineteen hundred and six, as meaning and designating 
the legal membership of the tribe as it existed on the stated 
day. and not as designating any particular document then in 
existence. 

6. The defendant admits that no showing has ever been made that 
the name of Timothy Hamilton was placed on the annuity pay roll 
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for December 1905 by fraud, but denies that the name ojf Timothy 
Hamilton appears upon any roll confirmed by or under jthe act of 
June 28. 1900. j 

7. The defendant denies that Timothy Hamilton or his heirs on 
his account have ever acquired any right to a per capita sljare in any 
land or money under the provisions of the act of June *28.j 1906. 


8. The defendant denies that the preparation of a final i 


vided bv the act of June 28. 1900. and as carried out bv the United 


oil as pro- 


lanscribing 
December 
dated and 
ian agent, 
at date as 
he United 
d records, 
to H. in- 
y 1. 1900. 
‘ Tribe or 


States Indian agent at the Osage Agency was a mere ti 
of all names which appeared upon the annuity pay roll for 
1905. and savs that the roll as of January 1. 1906. content 
]>rovided by law and prepared by the United States Int 
was the total living membership of the Osage Tribe on tl 
shown by the records of the United States in the office of 
States agent at the Osage Agency, and that the aforesai 
hereinbefore referred to and incorporated as exhibits D 
elusive, show that Timothy Hamilton died before Januaij 
and was not then in fact or in law a member of the Osagj 
upon the roll thereof. 

9. Xo notice that the name of Timothy Hamilton was ndt included 
upon the roll prepared under authority of the act of June 28. 1900. 
was required by law to be given to the plaintiffs becaus 
roll was prepared, as required by the said statute, from t 
of the United States at the Osage Indian Agency, one of 
the recorded proceedings of the December 4. 1905. meeti 

Osage council and business committee which did tli 
148 and in law and by Indian custom act for and on be! 

Osage Tribe and which then formally determined 
othv Hamilton was born October 20, 1905. and died Xo\ 

1905. Concerning that meeting and notice thereof the 
have heretofore represented as follows in a petition to the 
of the Interior verified under oath by the plaintiff, Amos 
on December 29. 1932: 

44 That bv resolution of the Osage council at a duly and 
called meeting, after notice to the entire tribe, at which a full 
quorum (sic) was in attendance, and which was presided over by the 
acting United States Indian agent, and upon evidence, and due con¬ 
sideration it was adopted (sic). Said resolution ordered the en¬ 
rollment of said Timothy Hamilton, together with a number of other 
new-born Osage children. Said resolution was adopted the 4th 
day of December 1905, and certified bv the signatures t)f the at- 
tending chief, councilmen. and also that of the acting United States 
Indian agent. That in accordance with the said resolution which 
was made a part of the December 12, 1905, roll, and attached thereto, 
the name of Timothy Hamilton was entered and enrolled as Xo. 
1907. son of Amos Hamilton. X~o. 391 on said roll.” 

10. The allegations of paragraph 10 of the plaintiffs’ petition 
have heretofore been answered in paragraph 8 of this answer. 

11. The defendant admits that beginning March 1906. and ever 
since that time plaintiffs have been denied any share in jthe tribal 
property of the Osage Indians on account of their sonj Timothy 
and says that the plaintiffs have not been and are not noKv entitled 


the said 
le records 
Kvhich was 
ng of the 
en in fact 
kalf (J the 
that Tim- 
■ember 20. 
plaintiffs 
Secretary 
Hamilton, 

regularly 
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to any such payment by reason of the appearance of the name of 
Timothy Hamilton upon the pay roll for December 1905, or for any 
other reason. The defendant further shows that ever since the 
approval of the final roll of the Osage Tribe which is attached 
hereto and marked " Exhibit A", per capita shares in tribal property 
and allotments and per capita payments provided for in the act of 
June 28, 1900. have been determined and made upon the basis of 
said final roll. 

12. The petition referred to in paragraph 12 of the plaintiffs 
present petition prayed for the restoration of the name of 
149 Timothy Hamilton to the Osage tribal roll. Pursuant to 
that petition the defendant granted the plaintiffs a hearing 
which was dulv held at the Osage Indian Agency on February 23, 
1933. at which time the plaintiffs were given full opportunity to 
present evidence in support of their petition and Hid present evi¬ 
dence which consisted solely of oral testimony of the plaintiffs and 
certain other Indians testifving concerning their own recollection 
of the date upon which Timothy Hamilton died. None of the said 
witnesses could remember other events occurring at or about the 
same time as the death of Timothy Hamilton or at much more 
recent dates. After due consideration of all of the evidence and 
of the records of the Osage Agencv the defendant, acting within his 
jurisdiction a> Secretary of the Interior and in a quasijudicial ca¬ 
pacity. by formal opinion, dated September 15. 1933, denied the 
petition of the plaintiffs. The defendant denies that the purport 
of that opinion is as stated by the plaintiffs and shows the full 
text of the opinion, copy of which has hereinabove been incorporated 
as exhibit B. 


13. On September 22. 1933. the plaintiffs made further petition to 
the defendant as alleged in paragraph 13 of their present petition. 
After full hearing granted to the plaintiffs this petition was denied 
by a decision dated May 18. 1934. copy of which has hereinabove been 
incorporated as exhibit C. The defendant denies that the ground 
of the decision of September 15. 1933. was abandoned in the decision 
of Mav 18. 1934. or that there is anv inconsistency whatever between 
these two decisions. The defendant denies that no official record in 


the Osage Indian Agency prior to January 1, 1906. contained any 
official entry of the death of Timothy Hamilton, and shows that 
among the records hereinbefore set out and containing such 
150 entry are the proceedings of the Osage tribal council or busi¬ 
ness committee dated December 4. 1905. and the annuity pay 
roll for December 1905. 


14. The defendant denies that Timothy Hamilton died January 1, 
1906. The defendant further denies that the legal effect of the act 
of June 28. 1906. was to provide for or to confirm the enrollment 
of any person who died prior to January 1. 1906, and says that an 
opinion of the Assistant Attorney General, approved by the Acting 
Secretary of the Interior on August 10. 1906, decides that members 
of the Osage Tribe who <}ied prior to January 1.1906, are not entitled 
to enrollment under the act of June 28, *1906, and that the said 
opinion, copy of which is marked 44 Exhibit J ”, is attached hereto 
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and prayed to be read as part hereof as if set out fully herein, is a 
correct interpretation of the law and was followed in tlfie prepara¬ 
tion of the final roll of the Osage Tribe. The defendant denies that 
it was the duty of the Secretary of the Interior to give notice to the 
plaintiffs of any proceeding to determine the date of the death of 
Timothv Hamilton and says that the Secretary of the Interior did 
and was lawfully entitled to rely upon the proceedings ant) resolution 
of the Osage council and business committee and the other records 
hereinbefore set out in determining the fact and date of the death 
of Timothy Hamilton. 

Wherefore, the premises considered, the defendant havin made full 
response to the rule to show cause, and having submitted his answer 
to the allegations of the plaintiffs' petition for writ of inandamus, 
prays that the petition be dismissed at plaintiffs’ cost apd that the 
defendant be permitted to go hence without day. 

(S.) Harold L. Ic[kes, 
Secretary of the j Interior. 

Attorneys for the defendant: 

Nathan R. Margold, 

Solicitor. Department of the Interior. 

151 (S.) William H. Hastie. 

Assistant Solicitor. Department of the Llterior. 


the Secre- 
foreiroing 


District of Columbia, ss : 

I. Harold L. Ickes. beinsr dulv sworn, state that I am 
tarv of the Interior, that 1 have read the above and 
answer by me subscribed, and that I verily believe tlialj: the facts 
set forth therein are true. 

(S.) Harold II Ickes. 

Subscribed and sworn to before me this 13th dav of |September 
1934. 

[seal] (S.) W. H. Reich ard. 

Notary Public in and for the District of Columbia- 

My commission expires August 10. 1939. 
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Exhibit A 


[Copy] 


United States Department of the Interior 

Office of Indian Affairs, 

Wash in gton. Se p te m her \ o. 1934- 

I. E. J. Armstrong, Acting Commissioner of Indian Affairs, do 
hereby certify that the papers hereto attached are true copies of the 
originals as the same appear on file or of record in this off] 

In testimony whereof, I have hereunto subscribed mv 

®. 7 •/ 

caused the seal of this office to be affixed on the dav and 

«/ 

above written. 

[seal] (Sgd.) E. J. Armstrong, 

Acting Com missioner. 


ce. 

lame, and 
vear first 


11 53S4—33-3 
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[Copy] 

14 Refer in reply to the following: 

Land. 

DEPARTMENT OF THE INTERIOR, 

Office of Indian Affairs, 
Washington. January 30. 1908. 

CFH 

Subject: Requests certified roll of Osage Tribe. 

The U. S. Indian Agent. 

Osage A (/curt/. Pan'huska. Oklahoma. 

Sir: In view of the provisions of the act of Congress approved 

June 28. 1906 (34 Stat. L. 530). known as the Osage allotment act, 

it is desired that you prepare in triplicate as complete a roll as 

possible of the Osage Tribe of Indians and forward all parts to 

this office for approval by the Secretary of the Interior. 

The roll should consist of (1) the names on the Osage tribal 

roll as it existed in vour office on the first dav of Januarv. DOG: 

• • • 

and (2) of the names of all persons, including adults and children, 
subsequently added thereto by direction of this office with the au- 
thoritv of the Secretarv of the Interior in accordance with the 
provisions of section 1 of the act named. 

The column for remarks in the roll should show the date and 
file number of the authoritv for each name added to the roll “as 
it existed on the first dav of Januarv. nineteen hundred and six. 
You should properly certify to the correctness of the roll. 

Very respectfully. 

C. F. Larrabee, 

. I efing ( f omtnissioner. 

AYMW 

Through the Commisioner to the Five Civilized Tribes. 

(WL) 


15 23866-OS. 

28152-11. 

Department of the Interior. 

United States Indian Service. 

The Osage Indian Agency . 

Patch usha. Oklahoma. Feb. 13. 1908. 

Subject : Transmits certified roll of Osage Tribe. 

The honorable Commissioner of Indian Affairs. 

Washington. I). C. 

Sir: Indian Office letter dated January 30, 1908. directs me to 
prepare in triplicate as complete a roll as possible of the Osage Tribe 
of Indians and forward all parts to the office for the approval of the 
Secretary of the Interior, in view of the provisions of the act of 
Congress approved June 28. 1906 (34 Stat. L. 539), known as the 
u Osage Allotment Act.” 

I am instructed that the roll should consist of (1) the names on 
the Osage Tribal roll as it existed in mv office on the first dav of 
January 1906: and (2) of the names of all persons, including adults 
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lias been 
oods have 
g in their 
from one 


>ub- 


and children, subsequently added thereto by direction oij the office 
with the authority of the Secretary of the Interior, in Accordance 
with the provisions of section 1 of the act named. 

This roll has been prepared as instructed and I have faith to be¬ 
lieve will be found correct. It is transmitted by registered mail 
this date in three parts, and as the Allotting Commission de- 
10 sires to make up the allotment schedules in accordance there¬ 
with and are now working on the same, it goes without saving 
that I am anxious to have the roll approved at the earliest practicable 
date. 

Since Januarv 1. 11)06. I have endeavored to verify the jtribal roll 

at the time of each annuity payment.*and while there has been no 

change made in the number of persons on the roll, a few changes 

have been necessary in order to have the names of persons entitled 

to enrollment appear on the roll properly. Many changes have been 

made in the manner of spelling full blood names which do not change 

or in anv wav effect the identity of the individual. It 
• • 

necessary to change the sex in some instances and mixed b 
been given the opportunity to correct the names appearin| 
respective families which through long years of copying 
roll to another, have in some inexplicable way become chahged. Full 
explanation of changes where they have been great enough to war¬ 
rant has been made in the column for remarks and I tn)st will be 
found sufficiently plain to warrant the approval of the r^il as 
mitted. 

Very respectfully, 

Ret Mili 
U. s. India 

AWII-LaM. 

Department of the Interior. 

Office of Indian Affairs. 

Washfa {/ton. March 

IT Refer in reply to the following: 

Land 12395—1908. 313. 

Subject: Recommends approval of final roll of Osage Tribe. 

The honorable the Secretary of the Interior. 

Sir: The office has the honor to submit herewith a roll, prepared 
in triplicate, of the Osage Tribe of Indians, Oklahoma, which con¬ 
tains the name of every person properly entitled to be thereon under 
the provisions of the act of Congress approved June 28. 1906 (34 
Stat. L. 539), known as the 44 Osage Allotment Act.” 

The act named provides that the roll of the Osage Tribe of Indians 
shall consist of the names on the Osage tribal roll as it existed in the 
Osage Agency office on the first day of January 1906. wjth certain 
additions thereto, specified in the act, and subject to revisions by the 
Secretary of the Interior as therein indicated. The act provides also 
that— 

44 The said roll as above provided, after the revision ancjl approval 
of the Secretary of the Interior, as herein provided, shall 
the approved roll of said tribe; and the action of the Secretary of the 
Interior in the revision of the roll as herein provided shall be final, 


\I’D. 

v Agent. 


ft. 1008. 


IS 
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* * * and the tribal lands and tribal funds of said tribe shall be 

equally divided among the members of said tribe as hereinafter 
provided." 

The roll has been carefully examined and compared in the 
IS office and is found to be correct; and as it- will be of much 
benefit in the work of properly dividing the lands and funds 
of the tribe as provided in the act mentioned, it is recommended that 
it be approved, in triplicate. 

Yerv respectfully. 

i* ’ C. F. Larrabee. 

1 Acting Commissioner. 

WMW-I. 

Enclosures. 

Approved: Apr. 11. 190S. 

James Rudolph Garfield. 

Secretary. 

19 Received Feb. 20. 1908. Office of Indian Affairs. File 313. 
12395. 


Original 

Certified Roll of Osages in Oklahoma 
Act of Congress, June 28, 1906 
20 Certified Roll of Osages in Oklahoma 

Act of Congress , June 28. 1006' 


On roll 2230. 

Explanatory .—Column one shows number adopted by Osage Allot¬ 
ment Commission, column two gives the numbers on the 1906 annuity 
roll, the roll first made in the Indian agent's office after January 1. 
1906. the third column gives consecutive numbers of this roll, column 


four gives the names of members as they appear at this date, Feb¬ 
ruary 15. 1908. showing relationship, age, and sex as they appear on 
the agency roll and will appear on the next regular annuity roll. 
English names of many full bloods who have both Indian and 


English names are shown in the remarks column, and spelling of 

full-blood names has been corrected where necessary, and no remarks 

made where identity or similarity is not destroyed. 

•' • • • 

Corrections in names, relationship, age, and sex have been made 
upon verification of the rolls at time of annuity payments made sub¬ 
sequent to January 1. 1906, by interrogating parents and adult mem¬ 
bers of the tribe as to such points in connection with themselves and 
their respective families, using a competent interpreter and wit¬ 
nesses with those members who do not speak and understand the 
English language. 

Office authorities for making additions to the tribal roll since 


January 1. 1906, are cited at the end of this roll and referred to by 
number opposite names of members effected. 
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Allot- No. 

ment *, U L' this 
no. , roll 


Name 


Rela¬ 

tion 


Age Sex 


Remarks 


BIG CHIEF BAND 


Pah-hu-scah. 

Me-to-op-pe.. 

Ile-ah-to-me. 

Ileh-kahemon-kah- 
Gra-to-me. 


Head. 
Wife.. 
Daut.. 


He-e-ke-op-pe (dead). 


7 ; Nah-me-tsa-he (dead). 

8 I Mo-she-to-moie. 

9 I Mo-se-che-he. 


|Tom Big Chief. 
May White. 


i I Born 1-27-1907. 
F Pied 2-7-1907. 

! (Auth. no. 22. 

F Pied 9-11-1907. 


[Pages to 112, inclusive, omitted in printing.] 


11.3 AGENT S CERTIFICATE 

I hereby certify, on honor, that the foregoing roll from page 
one (1) to page ninety-three (93), including the namjes of two 
thousand two hundred and thirty (2.230) persons, contains the 
names of all persons on the tribal roll of the Osage Indians in 
Oklahoma as it existed on the first day of Januarv, 1900J necessary 
changes in spelling and preparing names to conform to the facts 
having been made as indicated in the explanatory note on the first 
page hereof, and of the names of all persons including adults and 
children subsequently added to the said Osage Tribal roL by direc¬ 
tion of the Office of the Commissioner of Indian Affairs, Washington, 
1). C., with the authority of the Secretary of the Interior, in accord¬ 
ance with the provisions of Section One (1) of the Act of Congress 
approved June 28, 1906, (34 Stat. L., 539), known as the Osage 
Allotment Act. 

Ret Millard, 

U. S. Indimi Agent. 

Osage Indian Agency, 

Pair hush a. Oklahoma , February Jo . 1008. 

C. F. L. Apr. 11, 1908. 

Department of the Interior. 

Washington. March . 1008. 

The foregoing certified roll of members of the Osage Tribe of 
Indians in Oklahoma, prepared in accordance with the provisions 
of the act of Congress of June 28, 1906 (34 Stat. L. 539), (unbracing 
the names of 2.230 persons as shown on the foregoing pages, num¬ 
bered 1 to 93, inclusive, is hereby approved. 

James Rudolph Garfield, 

Seci'etary. 
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Exhibit B 

lCopy J 


The Secretary of the Interior. 

11 ((shmytOn. Sept. 16 , 1933 . 

Messrs. Thomas L. Sloan, 

Webster Ballingeer. 

{Attorneys) ; 

Amos Hamilton, 

{Petitioner). 


Gentleman: This will refer In your application for the enrollment 
of Timothy Hamilton with the Osage Tribe of Indians in Oklahoma, 
in regard to which hearings were held at the Osage Agency and 
before the acting solicitor for this Department. 

The act of June 28. 1906 (34 Stat. L. 539). provides, in effect, that 
a roll shall be made of the Osage Indians, including those members 
of the tribe whose naihes appear on the roll at the agency on Jan¬ 
uary 1. 1906, and children born to them between said date and July 
1. 1907; and that, after approval by the Secretary of the Interior, 
said roll shall constitute the final roll of the tribe. 

Such a roll was approved by the Secretary of the Interior on 
April 11. 1908. In his opinion of August 10. 1906. the Assistant 
Attorney General held that persons who had died before January 1, 
1906. were not entitled to enrollment on the final roll, even though 
their names appeared on the roll at the Osage Agency on the above 
date, as in effect, they were automatically removed therefrom bv 

/ %- v 

death. 

The agency records indicated that Timothy Hamilton had died in 
November 1905. and therefore his name was omitted from the final 
approved roll, in accordance with said opinion. You now seek to 
have his name placed on the roll as a member of the Osage Tribe on 
the ground of an alleged mistake of fact in that, it is asserted, he 
reallv died about four thirty o'clock on the morning of January 1. 

%/ %/ c %/ * 

1906, and hence, being alive on that date, was entitled to enrollment 
under the act. The agency records as to the birth and death of 
Timothy Hamilton may be summarized as follows: 

Roll for September 1905. payment: Notation under Amos Ham¬ 
ilton family group Timothy, born Oct. 20/05." 

Minutes of tribal council held on December 4. 1905: Timothy 
Hamilton: born October 20, 1905: died Nov. 20. 1905. 

115 Koll for December 1905 payment: Timothy Hamilton; born 
October 20, 1905. Died Nov. 17. 1905. 

Roll for March 1906 payment: Timothy Hamilton: died Nov. 19. 
1905. 


Official record of births at Osage Agency: Timothy Hamilton; 
born October 20. 1905. 

Official record of deaths at Osage Agency: Timothy Hamilton; 
died November 19. 1905. 

The approval of a roll as of a given date by the Secretary of the 
Interior establishes the existence at that time of all facts essential to 
its preparation in accordance with the applicable law {Malone v. 
Alder dice. 212 Fed. 668; United State# v. Atkins. 260 U. S. 220). 
Such a roll is presumptively correct and, unless impeached by very 
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clear evidence of fraud, mistake, or arbitrary action, conclusive 
(United States v. ‘ Wildcat , 244 U. S. 111). 

An essential fact in the preparation of the Osage final roll was 
whether or not Timothy Hamilton was alive on January 1, 1906. 
because upon that fact depended his right to enrollment. [Therefore, 
the approval of the roll without his name thereon, taken I in connec¬ 
tion with the agency records, as above, constituted a finding of fact 
by the Secretary of the Interior that he died before thatjdate; and 
this finding carries with it a presumption of correctness ‘which can 
not be overthrown except by conclusive proof that a mistake was 
made. 

The testimony of Mr. and Mrs. Hamilton, the only persons claimed 
to be present when the child died, that Timothy’s death occurred 
about four thirty o’clock on the morning of January 1. ,1906; and 
that of other witnesses as to the preparation of the body, manufac¬ 
ture of the coffin, digging of the grave, and the burial, al. of which 
it is stated took place on that day. was entirely from memory and 
was given twentv-seven years after the events to which the testimony 
relates. This is also true of the affidavit of Dr. Ira Mullins, the 
attending physician, executed in 1929, which states. u to the best of 
my knowledge " Timothy Hamilton died about January 1. 1906. 
Dr. Mullins subsequently advised the superintendent that his original 
records were destroyed by fire in 1918, eleven years beforjs he made 
the affidavit. 

The entire record in this case, and your briefs and oral arguments 
have been carefully considered. It is not considered that] the testi- 

mj 

mony at the hearing, based entirely on recollection after the passage 
of twenty-seven vears. and with the agency records to the contrary, 
and with the adverse finding of the Secretary of the Interior (in the 
approval of the roll without his name on April 11. 1908). that he 
died before January 1, 1906. is sufficient affirmatively to establish the 

%j % 

fact that Timothy Hamilton was alive at anv time on January 1. 

4 / 4 / 4 1 * 

1906. 

116 Therefore, your application for his enrollment j with the 
Osage Tribe of Indians is denied. 

Sincerely yours, 

(Sgd.) Harold L. Ickes. 

Secretary of the Anterior. 

(9-WL-16) 

117 Exhibit C 

[Copy] 

United States Department of the Interior. 

Office of the Secretary. 

1 Vashington^ May 7<j?, 193If.. 

Thomas L. Sloan and Webster Ballinger. Esqs.. 

Attorneys at Lair. 

Washington. D. C. 

Gentlemen: This will refer to the petition filed by you as attor¬ 
neys for Amos and Marie Hamilton asking that Osage annuities 
allegedly due their deceased son, Timothy Hamilton, b4 paid to 
them as sole heirs and next of kin. 
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The petition is in the nature of a request for reconsideration of 
departmental decision of September 15. 1933. declining to recognize 
the said Timothy Hamilton as an enrolled member of the Osage 
Tribe of Indians in Oklahoma under the provisions of the act of 
June 28. 1900 (34 Stat. 539). 

An examination of the petition and supporting briefs, the oppos¬ 
ing brief of the attorney for the Osage Tribe, and the transcript of 
the hearing held before me on January 22. discloses that but two 
material questions are involved. These questions are. first, whether 

Timothv Hamilton was alive on Januarv 1. 1906, and second. 
• • 

whether the name of Timothv Hamilton was in fact on the Osage 
tribal membership roll which the act of June 28. 1906, supra, de¬ 
clared “to be the roll!of said tribe and to constitute the legal mem¬ 
bership thereof." 

The first question is one of fact and was fully considered in de¬ 
partmental decision of September 15. 1933. In that decision it 
was found that the evidence submitted on behalf of the petitioners 
was insufficient, in view of the records of the Osage Indian Agency 
to the contrary, to ** establish the fact that Timothy Hamilton was 
alive at any time on January 1. 1906." No new evidence has been 
submitted, and a further review of the record, including the evi- 
dence heretofore presented, fails to disclose that the conclusion 
reached in the decision of September 15. 1933, is in error. 

The second question turns upon the construction to be placed 
upon that part of section 1 of the act of June 28. 1906. supra, which 
reads: 

“ That the roll of the Osage Tribe of Indians, as shown, by the 
records of the U nit ed States in the office of the United States Indian> 
agent at the Osage Agency. Oklahoma Territory, as it existed on the 
first day of January * nineteen hundred and six. and all children- 
born between January first, nineteen- hundred and six, and July 
first, nineteen hundred and seven, to persons whose names are on 
said roll on January first, nineteen hundred and six. and all children 
whose names are not now on said roll, but who were born to 
118 members of the tribe whose names were on the said roll on 
January first, nineteen hundred and six, including the children 
of members of the tribe who have, or have had, white husbands, 
is hereby declared to be the roll of said tribe and to constitute the 
legal membership thereof ." (Italics supplied.) 

The act further provides for an investigation to be made of cases 
involving fraudulent enrollment, and after authorizing the Secretary 
of the Interior to strike from the roil, the names of persons or their 
descendants found to! have been placed on the roll through fraud, 
declares that the roll after revision and approval by the Secretary 
of the Interior shall constitute the approved roll of the Osage Tribe 
and that the action of the Secretarv of the Interior in revising the 
roll shall be final. 


The roll was completed and approved by the Secretary of the In¬ 
terior on April 11. 1908. and under the terms of the act. formed the 
basis for an equal division of the tribal property among the members 
whose names appeared thereon. The name of Timothy Hamilton 
is not on that roll. However, shortly prior to January 1, 1906. to 
wit, December 12,1905, a roll had been completed of the Osage Tribe 
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i 

for the purpose of making a per capita payment to its] members. 
The contention is made that that roll, upon which the nanje of Tim¬ 
othy Hamilton appears, is the roll which Congress by section 1 of 
the act of 1906 declared to be the roll of the tribe and to| constitute 
its legal membership, and that the Secretary of the Inferior was 
without authority or jurisdicition to make any inquiry injto the en¬ 
rollment of Timothy Hamilton or to disturb his enrollment. This 
contention is based upon a plain misconception of the law. 

Anterior to the act of June 28. 1906. the lands and funds of the 
Osage Tribe belonged to the tribe as a community, and hot to the 
members severally or as tenants in common. The rights of each in¬ 
dividual to participate in the enjoyment of such property! depended 
upon tribal membership, and when that was terminated bj* death or 
otherwise, the right was at an end. It was not alienable o^ descend¬ 
ible. Griffs v. Fisher* *2*24 U. S. 640. 642: Sizemore v. Brady, 235 
U. S. 441. 447: La Roque v. Uni fed States ., 239 U. S. 62, 66. When 

children were born into the tribe tliev became therebv members and 

• * * 

entitled to all the rights incident to that relation. The nr 
of the Osage-Tribe was thus constantlv changing through c 
births, and as payments were made to the members from 
revenue, the membership on each occasion was determined 
the previous roll as a primary guide, eliminating the names of In¬ 
dians who had died and adding the names of children subsequently 
born into the tribe. Under long-established department: 
tions, the rolls so made often include the name of a person 
previously died for the sole purpose of making one paynjient after 
death. The roll of December 12. 1905, on which the nam|e of Tim¬ 
othy Hamilton appears was made in the manner just described. 

It plainly appears from the language used in section 1 of the act 
of 1906 that the roll of December 12. 1905. was not confirmed 
119 as to all names appearing on that roll. The section refers in 
express terms to the roll as it existed, not on December 12, 
1905, but on January 1, 1906. It comprehends a roll depicting the 
legal membership of the tribe on the latter date, and under the rule 
that death terminates tribal membership, the names of persons who 
had died prior to January 1. 1906. were automatically excluded from 
the roll. The Department so ruled early in the administration of 
the act. In an opinion by the Assistant Attorney General, approved 


mbership 
eaths and 
the tribal 
bv taking 


I A 

kl regula- 
who had 


bv the Secretary of the Interior on August 10, 1906. it w: 


is said: 


44 January 1, 1906, is the important date in this legislation. It is 


clearly intended that all members of the tribe in being on 
shall share in the distribution of the tribal property. The 


that day 
lands and 


funds of the tribe were communal property in which no individual 


held a separate interest or one that would descend at his 
his heirs. By death the interest of the individual in the tr 


death to 
bal prop¬ 


erty terminated. Only those living January 1. 1906, had any interest 
therein that day. None could claim any interest by inheritance but 
held alone by virtue of his personal right of membership in the tribe. 
The membership of the tribe as it was constituted January 1, 1906, 
must be treated as the thing had in view by the law. An individual 
who died before that date was not then a member of the trit>e and for 
the purposes of division of the tribal property under this act it must 
be considered that his name was erased from the tribal roll at the 
time of his death.” 
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The records of the Osage Indian Agency, which the act required 

he taken into consideration in determining the roll in existence on 

January 1. 1906. and which must be regarded as conclusive at this 

late date, establish that Timothy Hamilton died prior to January 1. 

1906. His name was not removed from the roll bv the Seeretarv of 

• , • 

the Interior, but by death. The membership roll in existence on 
January 1. 1906. did not. therefore, contain the name of Timothy 
Hamilton, and as his interest in the tribal property terminated with 
his death, nothing passed to his heirs or next of kin. 

The petition is therefore denied. 

Very truly yours. 

(Sgd.) Oscar L. Chapman. 

„ 1 x.s ustan t Secretary. 
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Exhibit I) 


[Copy] 

United States Department of the Interior. 

' Office of Indian Affairs. 

’Washington. Sept. J. 103 J. 

I. E. J. Armstrong 1 . Acting Commissioner of Indian Affairs, do 

hereby certify that the paper hereto attached is a true copy of the 

original as the same appears on file at the Osage Agency. 

In testimonv whereof. 1 have hereunto subscribed my name, and 

caused the seal of this office to be affixed on the dav and vear first 

•• *> * 

above written. 

[seal] (Sgd.) E. J. Armstrong. 

Acttay Com missioa r/*. 


122 Exhibit E 

l Copy] 

United States Department of the Interior. 

1 Office of Indian Affairs, 

'Washington* Sep. J, 1034- 

I. E. J. Armstrong. Acting Commissioner of Indian Affairs, do 

hereby certify that the paper hereto attached is a true copy of the 

original as the same appear of record in this office. 

In testimonv whereof. I have hereunto subscribed mv name, and 
• • 

caused the seal of this office to lie affixed on the day and year first 
above written. 

[seal.] (Sgd.) E. J. Armstrong, 

Actiag Commissioner. 
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COUNCIL PROCEEDINGS 


Proceedings had by the Osage Council or business committee at 
a meeting held in the council chamber of the council house at Paw- 
huska. Oklahoma, beginning Monday, December 4. 1905, which meet¬ 
ing was held in pursuance to a call issued by the U. S. Indian agent 
for the purpose of considering applications for the enrollment of 
children born to Osage parents and to discuss and act upon any 
other matters brought to the attention of the body of interest or 
pertaining to the Osage Tribe of Indians. 




Agency 


among 


P.\KF. NT¬ 
S' r.VUUiK 
< >N 

Family 

Reoistei 


TRIBE, (>R ALLEGQ 
BY CITIZENSHIP 
PARENTS. ! 


DATE 
>F (TIILD'S 
BIRTH. 


BLOOD OR NATIONALITY 
OF PARENTS. 


' OF 

Child 
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The meeting was called to order by A. W. Hurley, acting Indian 
agent, in the absence of Frank Frantz, U. S. Indian agent! who was 
at Washington under orders, at 10:00 o'clock a. m. of] Monday, 
December 4. 1905. Upon calling the roll all members of the council 
or committee were found present as follows: 

O-lo-hah-wal-la, principal chief: Bacon Kind. asst, principal chief; 
Me-kah-wah-ti-an-kah, member; Francis C'laremore. member; O-lo- 
hah-moie. member; W. S. Mathews, member: Tom West, member; 
Frank Corndropper, member: Julian Trumbly, members; Charles 
Me-she-tse-he, member. 

Twenty-nine applications of Osage parents married pri<jr to June 
7. 1897, for the enrollment of their children, were considered sepa¬ 
rately by the council and acted upon favorably in the [following 
resolution: 

Resolution 


We, the undersigned members of the Osage Council or business 
committee, in meeting assembled this 4th day of December 1905. for 
the purpose of considering applications for the enrollment of Osage 
children born to Osage parents, having passed upon said applica¬ 
tions. find the following children entitled to enrollment and respect¬ 
fully request that their names be placed on the December 1905 
annuitv roll, as per the following schedule, showing the ijumber of 
the head of family, name of parent, name of child, sex. aijd date of 
birth: 


Number 
on Sep¬ 
tember 
annuity 
roll 


Name of parent 


Name of child 


Date of birth 


816 | 
968 i 
1.040 
1,140 
1.195 
1.358 
1,424 
1.519 

1.609 

1.609 
1,672 
1,748 ! 
1.SS5 


Me-ke-wah-ti-an-kan. Me-to-oppe. F j Sep. 9,1905 

Amos Osage. Ile-ke-oppe 1 . F i Oct. 24.1905 

Wah-ne-en-kah. Me-ti-an-kah 1 . Mj Oct. 10,1905 

i 

Ben Harrison. Edith M. Harrison. F Nov. 24.1905 

Wah-ko-sah-moie. Che-to-kah-in-kah. M Dec. 3,1905 

Eves Tall Chief. Helen Tall Chief. F Oct. 21,1905 

Ne-wah-la. Nome-peh-se 2 . M Oct. 11,1905 

Amos Hifmilton. Timothy Hamilton 3 . M Oct. 20,1905 

John Whitehorn. James Whitehorn. M Oct. 5,1905 

John Wa-go-she. A-non-to-po-pe. M Oct. 14,1905 

Pah-se-to-pah. Lena Pah-se-to-pah. F Nov. S, 1905 

A-she-gah-hre. Va-sah-pah-shin. M Nov. 18,1905 

Clarence Gray. Karl Gray. M Oct. 2,1905 

Hlu-ah-shu-tsa. Alice Red Eagle. F Sep. 14,1905 

George Bigheart. Charles Bigheart-.-. M Sep. 5,1905 

Claude Smith. Ke-ah-sum-pah. F Nov. 15,1905 

James Whitehorn. Mary Whitehorn. F j Oct. 3,1905 

Joe Bryant. Arena Bryant. F j Nov. 22,1905 

Woodie Connor. Theil L. Connor. F j June 5,1905 

Stanislaus Ducotey. Frank S. Ducotey. Mj Sep. 5,1905 

James M. George. James Ira George. M I Nov. 24,1905 

Frant Lessert. Jr. Cora L. Lessen. F Oct. 24,1905 

Emery Martin. John D. Martin. M I Nov. 13,1905 

John Pappin. Jeramiah Pappin. M I Nov. 10,1905 

James Revelette. Marry E. Revelette. F I Oct. 9,1905 

James Revelette. Minnie F. Rivelette. F I Oct. 9,1906 

Josephine Ririe. Arthur M. Ririe. M Nov. 26,1905 

Mary L. Simpkins. Virgil Simpkins. M Nov. 4,1905 

Clarence Trumbly. Clarence E. Trumbly. M Oct. 11,1905> 


i Died Nov. 3, 1905. 

3 Died Oct. 11. 1905. 

3 Died Nov. 20, 1905. 


The council then adjourned until 2: 00 p. m., this day 
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The council met pursuant to adjournment at 2:00 p. m., with all 
members present. 

Assistant Principal Chief Bacon Rind here brought to the atten¬ 
tion of the council the fact that several years ago when Wah-ti-an- 
kah. head of the Wah-ti-an-kah Band. died. he. Bacon Rind, was 
elected to succeed him. blit through a ruling of the then Indian 
agent, Moh-sah-mum-pah was placed at the head of the band, and 
has since been recognized bv the agencv office as its chief or headman, 
thus depriving him. Bacon Rind, a position to which he was justly 
entitled. 

Bacon Rind explained that according to the Indian custom, 
which gave to ii chief or a headman of a band the right to 
125 name his successor in case of death or retirement from office. 

Wah-ti-an-kah had on his death bed selected him. Bacon 
Rind, to succeed him. and turned over to him all of his documents 
and announced him as his choice in the presence of relatives and 
others present just before he died: that an election subsequently held 
by the members of this band selected him. Bacon Rind, to succeed 
the dead chief, but Moh-sah-mum-pah. who was an aspirant for the 
place obtained the right to assume the position from the then Indian 
agent, one reason for so doing being that Bacon Rind was at that 
time enrolled in another band and the agent did not care to transfer 
his name. 

After a long and general discussion Charles Me-she-tse-he moved 
that the present agent be requested to restore to Bacon Rind his 
rights and that he be enrolled and recognized as the head of the 
Wah-ti-an-kah Band, he being of the same relation to the deceased 


headman as Moh-sah-mum-pah (nephew), and having been named 
by the deceased to succeed as the head of the band as well as having 
been elected by the members of the band, as evidenced by Black Dog. 
Claremore, Pah-hu-scah. Ne-kah-ke-pah-nah and Wah-tsa-wah-hu. 
members of the Osage Tribe who are witnesses to Bacon Rind's se¬ 
lection. This move was seconded by Councilman Corndropper and 
passed by an unanimous vote of the council. 

The matter of considering applications for the enrollment of 
children born to Indian women as the result of marriages with white 
men contracted after June 7. 1897, was introduced and the council 
notified that several such applications were ready to be presented 
to them. Assistant Principal Chief Bacon Rind took the floor and 
in rather a lengthy argument expressed himself as not being ready 
to act favorably on these applications at this time. It was 
126 not his desire to deprive anyone of that to which he or she was 
justly entitled, but in his opinion there were several mixed- 
blood Indians now on the Osage tribal rolls whose rights to be there 
has never been fully established to the satisfaction of the tribe, 
especially the fully blood portion thereof. He thought that these 
applicants should wait until an act of Congress dividing the tribal 
lands and funds, which would provide for investigating the rights 
of all to be enrolled and recognized, might be obtained. 

It being late the council adjourned until Tuesday. 

Council met Tuesday morning. December 5, 1905. at 9:30 o'clock 
pursuant to adjournment with all members present. 


ICKES, SEC. IXT. DEPT., VS. PATTISON, ADMR., E^C. 27 


The matter of children born of white fathers, which was under 
discussion when the council adjourned on Monday evening, was 
taken up and the following applications submitted: 


No. on 
Sep¬ 
tember 
annuity 
roll 


421 

922 

922 

923 
9S5 

1044 
1044 
1222 

1215 

1215 

1230 

129S 

1374 

1450 

1532 

1561 

1793 

1905 


Name of mother 

Name of child 

— 

Se> 

1 

Prudie Martin . 

Christina Martin.. 

m 


1 Ida M. Bowhan. 

Francis D. Bowhan___ 

M 


1 Ida M. Bowhan__ 

Sewell D. Bowhan. 

M 


1 Marie B. Bowhan.._.. 

Clitford N. Bowhan... 

M 


1 Pollv Buxbaum.. 

Vernon E. Buxbaum.. 

F 


I Ida Cotringharn. 

Leota Cottingham. 

F 


Ida Cottingham___ 

Logan Cottingham.. 

M 


Pearl Haves. 

Olivia Haves . 

F 


Pearl Haves.. 

Elizabeth Hayes. 

F 


Clara Goad... 

Mav Goad...... 

F 


Clara Goad. 

Cecil J. Goad__ 

M 

1 

Marv Havnie.-.. 

John C. Ilavnie.-. 

M 


Laura Jones .. 

James F. Jones_ 

M 


Coenia Liese . 

Waskaki Liese ... 

M 


Arania Mickels.-. 

Clarence D. Mickels. 

M 


! Minnie Pease... 

Marion II. Pease. 

M 


Josephine Peters .. 

James M. Peters... 

M 


Celestine Swanson. 

Joseph X. Swanson... 

M 


ElTie Wade_ 

Merle C. Wade._ 

M 


1 


U 


Date of birth 


Aug. 

Apr. 

Sept. 

Dec. 

Oct. 

Nov. 

Oct. 

Apr. 

July 

May 

Mar. 

Nov. 

Apr. 

Sept. 

June 

Feb. 

Aug. 

Oct. 

Sept. 


27.1903 

30.1901 

4, 1903 
1.1905 

19. 1905 

22. 1903 
29.1905 

14.1902 

24.1904 

23.1904 

21.1902 

23. 1905 

10.1905 

5. 1905 
23. 1905 

2. 1905 
27.1S99 
9.1793 
22. 1903 


After a long and general discussion in which the half-breed mem¬ 
bers of the council favored the enrollment of the children and the 
full-blood members opposed, on motion of Councilman Me- 
127 kah-wah-ti-an-kah. seconded by Councilman Charles Me-she- 
tse-lie, the children were not enrolled bv a vote of six full- 
blood councilmen against two mixed-blood councilmen. 

The reason given for not enrolling these children at this time being 
that expressed by Assistant Principal Chief Bacon Rind in his talk 
on the subject Monday afternoon. The full-blood members who 
spoke against enrolling the children, all stated that it wa$ not their 
desire to deprive any of the applicants of their just rights, but as 
many of the mixed bloods were not known to them and th|ev did not 
know whether the parents had a right on the rolls or not) they pre¬ 
ferred to let the matter wait until an investigation of the foils could 


procedure, 
placed on 


be made under some act of Congress providing for such a 
when no doubt all those entitled to enrollment would be 
the tribal rolls and given full rights and benefits as members of the 
Osage Tribe of Indians. 

At this time the principal chief informed the council thaj- there was 
presented for consideration a proposition for an oil leaj?e on that 
portion of the reservation not already covered by leases heretofore 
granted by the Department and the council. 

Councilman Trumbly felt that the council should not consider the 
proposition at this time, as the lease granted to James S, Glenn in 
September had not as yet received departmental approval, and the 
people residing in the western part of the reservation hajl not been 
consulted with in the matter. Councilman moved that acjion be de¬ 
ferred until some future meeting, this motion was notj seconded. 
Councilman Mathews then moved that the application bq read and 
considered; the motion was seconded by Councilman Cojridropper,. 
and passed by a vote of seven to one. 
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The proposition was then read, interpreted and filed, after which, 
the council adjourned until 2: 00 p. m. 

128 Council met pursuant to adjournment at 2:30 p. m. All 
members present. 

The application of George L. Craig, of Pittsburgh. Pa., for a 
lease on a certain portion of the reservation for mining purposes 
for the production of petroleum and natural gas, as read in the 
foregoing session, was taken up for consideration. 

The proposition is as follows: 

“ I hereby make application for a lease on all that part of the 
Osage Indian Reservation. Oklahoma, lying west of range 8. not 
otherwise embraced within the 080.000 acres covered bv the renewal 
of the Edwin B. Foster oil & gas lease, for the period of ten years, 
for mining purposes for the production of petroleum and natural 
gas. only, said lease to date from the expiration of the lease now held 
by the Indian Territory Illuminating Oil Company through assign¬ 
ment of the Edwin B. Foster lease, it being understood that this 
lease shall not include lands designated for town site purposes 
in the Indian Appropriation Act of Congress, approved March 3. 
1905. 

“ In consideration of this lease. I hereby agree to pay to the Osage 
Nation one-eighth O/s) of all crude petroleum mined or produced 
from said lands, as the same is delivered free in tanks at the wells 
or places where produced, and one hundred ($100.00) dollars per 
annum for each gas well that may be developed and used commer- 
ciallv. so lon<r as said <ras well is used commerciallv bv me or those 

%■ V v 4/ %J 

under me. said royalties to be based upon the market value of the 

products produced ati the place of production and to be paid as 

directed bv the Secretarv of the Interior, for the use and benefit 
• • 

of the Osage Tribe of Indians, and subject to all the provisions and 
penalties imposed in other leases of the character herein asked for 
and stipulated in a contract recently awarded to one James S. 
Glenn. 


“It is further agreed that the Osage Nation shall have the right 
to the free use of gas for all Government schools and all other public 
buildings of the Nation from any well or wells that may be dis¬ 
covered on said land, or from any gas line which I may have in 
operation and this right shall also extend to all citizens of the Nation 
for domestic purposes: Provided that no expense shall be incurred 
by me in piping gas for such purposes. 

“ I further agree that I will not remove from the land leased to 


me any buildings or improvements erected thereon during the term 
of this lease, but said buildings and improvements shall become 
a part of the land and shall remain thereon and become the property 
of the Osage Nation, as a part of the consideration of the lease*: 


Provided that all engines, boilers, tools, and other machinery shall 
remain my property and be subject to removal at expiration of my 
lease. The usual clause as to lien upon improvements to secure 
rental, etc., to be incorporated in the lease. 

“ It is further agreed if prospecting under my lease is not actively 
begun within thirty days after the lease becomes effective and 
receives the approval of the Hon. Secretary of the Interior and 
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prospecting continued continuously until there shall have been 
drilled in fifteen different townships, one well in eachj township, 
making a total of fifteen wells, and if one 


* 






129 Chief. 

O. lo hah walla (his x mirk), 

Principal Chief. 
Bacon Ruio (his x mark), 

Asst. Principal Chief. 

Harry Kohpay, 

Witness to all signatures. 

Councilmen 


W. S. Mathews. 

Me Ki wah biau Kah 

(his x mark). 
Francis Claremore. 

Me Ki Tiau Kah 

(his x mark). 


Tom West. 

Julian Trumbly. 

Fran k Cerndropper. 

Charlie Me she the^v 

(his k mark). 


I. Harry Kohpay. hereby certify, on honor, that I amj the official 
interpreter of the Osage Tribe of Indians; that the above-named 


persons constitute a majority of the council of the tribe 


they have been duly empowered by the tribe to transact ^11 business 


: and that 


plained the 
understood 


of the tribe; that I have correctly interpreted and fully ex 
foregoing council proceedings to them: that they fully 
the contents thereof, and that I witnessed the signing of this instru¬ 
ment bv them this seventh dav of December. A. D. 1905. 

Harry Kohpay, 

A efing interpreter. 

I. A. W. Hurley, acting U. S. Indian agent for the Osage Agency. 

Oklahoma, herebv cert if v that the above is a true record of the 
• •• • 

proceedings of the Osage business committee or council. 


Osage Indian Agency. 

Pawhuska. Oklahoma , December 


Acting India 


n■ Agent. 
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Exhibit F 

I Copy] 


United States Department of the Interior. 

Office of Indian Affairs, 
Washington , September -5, 1934- 
I, E. J. Armstrong, Acting Commissioner of Indian Affairs, do 
hereby certify that the paper (page 39, annuity pay roll, December 
1905) hereto attached is a true copy of the original as the same ap¬ 
pears on file at the Osage Agency. 
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In testimony whereof, I have hereunto subscribed my name, and 
caused the seal of this office to be affixed on the day and year first 
above written. 

[seal] (Sgd.) E. J. Armstrong, 

Actin g Commissio-ner. 

132 Exhibit G 

lCopyl 

United States Department of the Interior, 

Office of Indian Affairs, 
Washington, September 5 , 193H. 

I. E. J. Armstrong. Acting Commissioner of Indian Affairs, do 
hereby certify that the paper hereto attached is a true copy of the 
original as the same appears on file at the Osage Agency. 

In testimony whereof. I have hereunto subscribed my name, and 
caused the seal of this office to be affixed on the day and year first 
above written. 

[seal] (Sgd.) E. J. Armstrong, 

Acting Commissioner. 

131 Exhibit II 


[Copy] 


Department of the Interior, 

Office of Indian Affairs, 
Washington , September J, 193If. 


I, E. J. Armstrong,! Acting Commissioner of Indian Affairs, do 
hereby certify that the paper (page 9. annuity pay roll, March 190G) 
hereto attached is a true copy of the original as the same appears 
on file at the Osage Agency. 

In testimonv wnereof. I have hereunto subscribed mv name, and 

•j %/ * 

caused the seal of this office to be affixed on the dav and vear first 
above written. 

[seal] (Sgd.) II J. Armstrong, 

A cting Com missioner . 
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Exhibit J 


Ind. Div. 

Department of the Interior, 

Washington, August 10 , 1900. 

The Secretary of the Interior. 

Sir: The Commissioner of Indian Affairs, having submitted for 
your decision and such directions as you might be pleased to give 
certain questions which he says will undoubtedly confront the allot¬ 
ting commission under the act approved June 28, 190G (Public, No. 
321), entitled u An act for the division of the lands and funds of the 
Osage Indians in Oklahoma Territory, and for other purposes ”, the 
matter has been submitted for my opinion. 

This act provides in part as follows: 

“ That the roll of the Osage Tribe of Indians, as shown by the 
records of the United States in the office of the United States Indian 
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agent at the Osage Agency. Oklahoma Territory, as it existed on 
the first day of January nineteen hundred and six. and all children 
born between January first, nineteen hundred and six. and »|uly first, 
nineteen hundred and seven, to persons whose names are on said 
roll, on January first, nineteen hundred and six. and all children 
whose names are not now on said roll, but who were born toj members 
of the tribe whose names were on the said roll on Janujary first, 
nineteen hundred and six. including the children of members of the 
tribe who have, or have had. white husbands, is hereby declared to 
be the roll of said tribe and to constitute the legal membership 
thereof. * * * 

Tt then, after providing that names placed on the roll by fraud 
may be eliminated therefrom and prescribing the method of pro¬ 
cedure. declares “and the said roll as above provided, after 

137 the revision and approval of the Secretary of the Interior, as 
herein provided, shall constitute the approved roll of said 

tribe." I 

The questions submitted as formulated by the Indian Office are as 
follows: 

“Arc the persons whose names are on the roll of January 
but who died previous to that time, or who may die befor 
the final selection, entitled to allotments, and to a pro rata 
the tribal funds? 

“Are the children who are born between January 1. 1906, 

1. 1907. but who die before a selection is made for them, entitled to 
share in the divisions of the tribal lands and funds? " 

January 1, 1906. is the important date in this legislatit 
clearly intended that all members of the tribe in being on 
shall share in the distribution of the tribal property. Tjhe lands 
and funds of the tribe were communal property in which! no indi¬ 
vidual held a separate interest or one that would descend at his death 
to his heirs. By death the interest of the individual in t[he tribal 
property terminated. Only those living January 1. 1906, had any 
interest therein that day. None could claim any interest by in- 
heritance but held alone by virtue of his personal right of member¬ 
ship in the tribe. The membership of the tribe as it was constituted 
January 1. 1906, must be treated as the thing had in view bv the law. 
An individual who died before that date was not then a lhember of 
the tribe and for the purposes of division of the tribal |property 
under this act it must be considered that his name was erased from 
the tribal roll at the time of his death. 

138 Under this law the right of each member to his share of 
the tribal property became fixed as of January 1, 1906, and 

thenceforward he held such interest in his individual capacity and 
not as a member of the community. His death thereafter did not 
destroy this interest but it descended to his heirs. That this effect 
was intended is clearly evidenced by other provisions of; the law. 
By section four all funds of the tribe are to be held in trijst by the 
United States for the period of twenty-five years from January 1, 
1907, to be segregated as soon after said January 1, 1907], as may 
be practicable “ and placed to the credit of the individual!members 
of the said Osage Tribe on a basis of a pro rate division among 


1. 1906, 
making 
share of 

and July 


)n. It is 
that day 
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the members of said tribe, as shown by the authorized roll of mem¬ 
bership as herein provided for. or to their heirs as hereinafter pro¬ 
vided.” Bv section five it is provided that at the expiration of 
twenty-five years from January 1. 1907. the lands, mineral interests, 
and money thus held in trust ” shall become the absolute property 
of the individual members of the Osage Tribe, according to the roll 
herein provided for or their heirs as herein provided.” Section six 
prescribes a rule of inheritance as follows: 

That the lands, moneys, and mineral interests, herein provided 
for. of any deceased member of the Osage Tribe shall descend to 
his or her legal heirs, according to the laws of the Territory of 
Oklahoma, or of the State in which said reservation may be herein¬ 
after incorporated, except where the decedent leaves no issue, nor 

husband nor wife, in which case said lands, monevs. and mineral 

%/ / 

interests must go to the mother and father equally.” 

Allotments should be made to or for all members of said tribe 
living January 1. 1906. the portion of any who may die after that 
date going to their heirs. 

139 If no provision had been made for the children born to mem¬ 
bers after Januarv 1. 1906. tliev would have been excluded 
from participation in the division of the tribal property. But such 
children born prior to July 1. 1907. are to be recognized as members 
of the tribe for the purposes of this division. The mere fact of birth 
between the dates mentioned fixes their status. Immediately upon 
birth such a child becomes invested with an interest in the tribal 
property. This interest, like that of other members, after January 
1. 1906. is held in his individual capacity. Death before identifica¬ 
tion of the particular tracts of land comprising that interest does not 
destrov the interest but onlv casts it upon his heirs. 

My conclusions upon the questions submitted may be summarized 
as follows: 

Persons who died prior to January 1. 1906. are not entitled to 
allotments. Members of the tribe living Januarv 1. 1906. become, as 
of that date, entitled to allotments and their death subsequently 
thereto does not destroy that right which then vests in their heirs. 
Children born to members of the tribe between January 1. 1906, and 
July 1. 1907. become, by virtue of such birth, entitled "to allotments, 
and death prior to actual selection does not destroy the right but casts 
it upon the heirs. 

The papers submitted are herewith returned. 

Very respectfully. 

Frank L. Campbell, 

i Assistant Attorney General . 

Approved: 

Thos. Ryan, 

Acting Secretary. 

August 10. 1906. 
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Dem urrer 

Filed September 24, 1934 


Come now the plaintiffs named in the above-entitled <|*ause by 
their attorneys. Webster Ballinger and Thomas L. Sloan, [and say 
that defendant's answer is bad in substance. 

Webster Ballinger, 
Thomas L. Sloan, 
Attorneys for Plaintiffa. 

QUESTIONS OF LAW RAISED BY DEMURRER 

1. The roll of December 12, 1905, was confirmed by tfye act of 
June 28, 1906. and was final except as to names the Secretary was 
authorized to strike therefrom on the ground of fraud, which latter 

is not here in issue. j 

2. The act of June 28, 1906, conferred authority only Upon the 
Secertary to add names to the confirmed roll, and to strike names 
from the confirmed roll within the limitations therein jdeclared.. 

3. The roll approved by the Secretary, April 11, 1908 (defend¬ 
ant's ex. A), was final only as to names of persons shown thereon 
and found bv the Secretarv to be entitled to be added to the con- 
firmed roll. 

4. The roll of December 12. 1905, contained the name of Timothy 
Hamilton, and the continuation of said name on said rod was in 
nowise dependent upon said enrollee being alive on January 1, 
i906. 

5. That if the continuation of the name of Timothy Hamilton 
on said roll was dependent upon said enrollee being aliv^ on Jan¬ 
uary 1. 1906. the Secretary could not lawfully strike said name from 
said roll without an affirmative finding first made, after hearing 
with notice to plaintiffs and opportunity afforded them to be heard, 
that Timothy Hamilton died prior to January 1. 1906. 

6. That there is no averment in the answer that exhibits D and 
G. attached thereto, were made or kept pursuant to any lav;, depart¬ 
mental regulation, or departmental instruction, or that said paper 
writings constituted any part of records of the United States in 
the office of the United States Indian agent at the Osage Agency 
on January 1, 1906: that said paper writings show on their face 
that they are inadmissible and cannot be considered as evidence 

for any purpose. 

153 7. That there is no averment in the answer explaining the 

notations and alterations appearing on the face of defendant’s 
exhibits E, F, and H without which explanation said exhibits are- 
inadmissible and cannot be considered as evidence for any purpose; 
further there is no averment in the answer that said paper writings 
formed any part of the records of the United States in thje office of 
the United States Indian agent at the Osage Agency on January 1, 
1906. 

8. That defendant’s exhibits B and C as appears on their face rest 
solely upon defendant’s exhibits D, E, F, G, and H, which! are with- 
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out evidentiary valine, and the consideration of said exhibits as 
factual basis for said two decisions was improper, arbitrary, and 
capricious. 

9. That the act of June *28. 1900, confirmed the name of Timothy 
Hamilton on the final roll of the Osage Tribe of Indians, and by 
express provision imposed upon the Secretary the ministerial duty 
to pay Timothy Hamilton, during his life, a per capita distributive 
share in all future money payments made the Osage Indians, and 
upon his death to pay said per capita share to plaintiffs in equal parts. 


Order of substitution 


Filed November 27, 1934 

* S*c $ $ $ sic * 

Upon consideration of the suggestion of Webster Ballinger, at¬ 
torney for the plaintiffs in the above-entitled cause, herein filed on 

the 21st dav of November 1934, it is bv the court this 27th dav of 

•> 

November 1934. 

Ordered, that A. B. Pattison. administrator of the estate of Amos 
Hamilton, deceased, be, and he is hereby, substituted as party plain¬ 
tiff in this cause for Amos Hamilton, deceased. 

Bv the court-: 

«/ 

Peyton Gordon, 

Justice. 

No objection: 

William H. Hastie, 

Attorney for Defendant. 

154 Order for / wAit of mandamus to issue and appeal noted 

Filed November 27. 1934 

sjc sic s[s 

Come now here as well the relators, as the respondent, by their 
respective attorneys. 

Whereupon the relators demurrer to the answer of the respondent 
having been sustained on the 16th day of November 1934. the re¬ 
spondent by his attorney says he will stand upon his answer. 

Thereupon, the court being fully advised, it is considered, ordered 
and adjudged that the respondent, Harold L. Ickes, be, and he is 
herebv. commanded within twentv davs after this date to recognize 
the name of relators' son. Timothy Hamilton, as now, and at all 
times heretofore, on the final roll of the Osage Tribe of Indians 
confirmed by the act of June 28, 1906 ( 34 Stats, at L. 539). 

The respondent thereupon in open court by counsel excepted to 
the judgment so rendered and prayed an appeal from the judgment 
of this court to the United States Court of Appeals for the District 
of Columbia, and pending such appeal the judgment is stayed and 
no writ shall issue thereon against the respondent. 

Peyton Gordon, 

* Justice. 

Nov. 27, 1934. 
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Assignment of errors 
Filed December 5, 1934 

:Je s*e ^ 


sk 


Now comes the defendant Harold L. Ickes, Secretary! of the 
Interior, by his attorneys, and assigns as errors of the Supreme 
Court of the District of Columbia in the abovebentitled 
155 cause the following: 

1. The court erred in sustaining the demurrer of the plain¬ 
tiffs; 

2. The court erred in signing and entering the final order direct- 
ing that a writ of mandamus issue: 

3. The court erred in holding in effect that the death of Timothy 
Hamilton before January 1. 190(5. did not prevent him fronpi acquir¬ 
ing rights of tribal membership under the act of June 28, l|90G: 

4. The court erred in not overruling the demurrer and. dismissing 
the petition of the plaintiffs for lack of jurisdiction; 

5. The court erred in not overruling the demurrer and dismissing 
the petition of the plaintiffs for absence of necessary parties. 

Nathan R. Margold, 

Sol Jett or. Department of the Inter tor. 

William H. Hastie, 

Assistant Solicitor. Depart meat of the Interior , 

Attorneys for Defendant. 

Service of a copy of the above assignment of errors acknowledged 
this 5th day of December 1934. 

Webster Ballinger (per H.), 

Attorney for Plaintiffs. 

Designation of Record 
Filed December 5, 1934 

I 

* * :jc :js sfc & $ 

The court will please prepare a transcript of the record in the 
above-entitled cause and include therein the following: i 

1. Petition for writ of mandamus; 

2. Rule to show cause: 

3. Motion to amend petition and order granting the saicjl motion; 

4. Return to rule and answer to petition; 

5. Demurrer to return and answer; 

6. Order for substitution of party, plaintiff; 

T. Final order of court with notice of appeal therefrom; 
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15G 8. Assignment of errors; 

9. This designation. 

Nathan R. Margold, 

Solicitor , Department of the Interior , 

William H. Hastie, 

Assistant Solicitor , Department of the Interior , 

Attorneys for Defendant. 

Service of a copy of the above designation of record acknowledged 
this 5th day of December 1934. 

Webster Ballinger (per H.). 

1 Attorney for Plaintiffs. 

157 Supreme Court of the District of Columbia 

United States of America. 

District of Columbia . ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, herebv cert if v the foregoing pages numbered from 
1 to 156. both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 84367 at Law. wherein 
United States ex rel. Amos Hamilton and Marie Hamilton are 
plaintiffs and Harold L. Ickes. Secretary of the Department of the 
Interior of the United States, is defendant, as the same remains upon 
the files and of record in said court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said court, at the citv of Washington, in said District, this 
30th dav of January 1935. 

[seal] Frank E. Cunningham, Clerk. 

158 United States Court of Appeals for the District of Columbia 

January Term. 1935. No. 6406 


Harold L. Ickes. Secretary of the Interior, appellant 

v. 

A. B. Pattison. Administrator of the Estate of Amos Hamilton, 
deceased, and Marie Hamilton, appellees 

Designation for printing 

Comes now the appellant in the above-entitled cause, by his at¬ 
torney. and directs the clerk that in the printing of the record in said 
cause there be omitted pages 21 to 112. inclusive, of the transcript of 
record as certified and filed, the said pages being a list of names upon 
a roll of the Osage Tribe of Indians. 
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Counsel certifies that the matter designated for omissiojn is not 
essential to the disposition of the appeal and that the printing thereof 
would be a needless expense. 

Harold L. Ickes, j 
Secretary of the Interior , Appellant. 
By (S.) Nathan K. Margold, 
Solicitor , Department of the Interior. 

I consent to the designated omissions: 

By (S.) Nathan R. MargoiId, 

Attorney for AppeUees. 

159 In the Court of Appeals of the District of Columbia 

January term. 1935 

/ 

No. 6406 

Harold L. Ickes, Secretary of the Interior, appellant 

v. 

A. B. Pattison. Administrator of the Estate of Amos Hamilton, 
deceased, and Marie Hamilton, appellees 

Stipulation to correct error in the transcript of record 

It is stipulated by counsel for the respective parties in the above- 
entitled cause that the portions of the transcript of record, as pre¬ 
pared by the clerk of the Supreme Court of the District off Colum¬ 
bia. appearing therein as exhibits to the petition for writ] of man¬ 
damus and designated serially as exhibit A to exhibit I, [inclusive, 
are in fact and apepar in the original record as exhibits to the return 
to rule to show cause and answer to petition for writ of mandamus. 

It is further stipulated that the said exhibits, which are pages 13 
to 139. inclusive, in the said transcript should follow and be inserted 
after the page numbered 151 in that transcript. 

The clerk is authorized and directed to cause the said exhibits to 
be inserted in their proper place and order in the printed transcript 
of record, to wit. after page 151 of the original transcript, and to 
cause the said exhibits to be listed in the index of said transcript 
under and as part of the return to rule to show cause arid answer 
to petition for writ of mandamus. 

160 The clerk is further authorized and directed to Cause this 
stipulation to be inserted in the said printed record as part 

thereof. 

William H. Has|tie. 

Assistant Solicitor . Department of the Interior . 

Attorney for Appellant. 
Webster Ballinger, 
Attorney for Appellees. 


Dated: February 27, 1935. 
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Harold L. Ickes. Secretary of the Department of the Interior 
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Filed Feb. 28. 1935. Henry H. Hodges. clerk. 

(Endorsed:) United States Court of Appeals for the District of 
Columbia. Filed Feb. 9. 1935. Henry W. Hodges, clerk. 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6406. Harold Li. Ickes, Secretary of the Department of the 
Interior of the United States, appellant, vs. A. B. Pattison. Adminis¬ 
trator of the Estate of Amos Hamilton, deceased, and Marie 
Hamilton. United States Court of Appeals for the District of 
Columbia. Filed Feb. 4. 1935. Henry W. Hodges, clerk. 


U. 5. GOVERNMENT PRINTING OFFICE: 1935 




IX THE 


United States Court of Appeals for the 

District of Columbia 

JANUARY TERM, 1935 

No. 6408 


HAHULL) IUKES, Secretary of the Department of the 
Interior of the United States, Appellant 


UNITED STATES OF AMERICA ex rel. A. B. PATTI- 
SON, Administrator of the Estate of AMOS HAMIL¬ 
TON and MARIE HAMILTON, Appellees. 


APPELLEES’ BRIEF. 


\V EBSTEli I > ALLIX (IER , 

Thomas L. Sloan, 
Attorneys for Ajj[ n lIrrs. 


PKF.SS or J L UO .v UKTWK1LFK. INC.. WASHINGTON. D. C. 






INDEX. 


Subject Index. 


Statement of the case.. 

Argument: 

Replies to questions raised in appellant’s brief— 

First question. 

Second “ . 

Third “ . 


Page 

1-3 


3-15 

1G-27 


Cases Cited. 


Ballinger v. United States, ex rel. Frost, 216 U. S. 240. 13 

Choctaw Nation v. Untied States, 119 U. S. 1. 4 

Garfield v. United States, ex rel. Goldsby, 30 Appeals I). C. 170; 

211 U. S. 249. 14-15,21 

Hegler v. Faulkner, 153 U. S. 107. 25,26 

Kenny v. Miles, 250 U. S. 5S. 20 

Lone Wolf v. Hitchcock, 1S7 U. S. 553. 4 

Stephens v. Chofctaw Nation, 174 U. S. 445. 4 

United States v. Kagaina, US U. S. 375.. 4 

Wilbur v. United States ex rel. Kadrie, 2S1 U. S. 21S. 21 

Statutes Cited. 

Act of August 15, 1S94 (2S Stat. 305).. 14-15 

June 2. 1900 (31 Stat., 250). 19 

June 30, 1902 (32 Stat., 500). 19 

July 1, 1902 (32 Stat. 641). 19 

July 1, 1902 (32 Stat., 716). 19 

March 3, 1905 (33 Stat., 1048).,. 19 

April 26, 1906 (34 Stat., 137). 2C 

June 28, 1906 (34 Stat., 539). 4-6 


—6708-C 
























United States Court of Appeals for the 

District of Columbia 

JANUARY TERM, 1935 

No. 6406 ! 


HAROLD ICKES, Secretary of the Department of the 
Interior of the United States, Appellant 

vs. 

UNITED STATES OF AMERICA ex rel. A. B. PATTI- 
SON, Administrator of the Estate of AMOS HAMIL¬ 
TON AND MARIE HAMILTON, Appellees. [ 


APPELLEES* BRIEF. 


Statement of the Case. 

Appellant and appellee here were defendant and plain¬ 
tiffs, respectively, in the lower court. 

From final judgment entered in the lower coijirt com¬ 
manding appellant within twenty days thereafter Ifo recog¬ 
nize the name of Timothy Hamilton “as now, aiid at all 
times heretofore, on the final roll of the Osage Tribe of 
Indians confirmed by the Act of June 28, 1906”, i (R. 34) 
appellant appealed. Judgment "was entered on demurrer 


lv 
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(R. 33-4) to appellant’s answer (R. 10-44) to appellee’s 
petition (R. 1-8). 

After decision by the lower court, and prior to entry of 
judgment, Amos Hamilton, one of the original petitioners, 
died and A. B. Pattison, administrator of his estate, was 
substituted (R. 34). 

Judgment was entered upon a finding by the lower court 
(announced orally), in substance as follows: 

That the last official roll of the members of the Osage 
Tribe of Indians made prior to January 1, 1906, was 
made in the month of December 1905 and superseded 
all prior rolls; that the name of Timothy Hamilton was 
lawfully inscribed on that roll: that said roll was on 
file in the office of the United States Indian Agent 
at the Osage Agency, Oklahoma Territory, on the first 
day of January 1906, and was confirmed by section 1 
of the Act of June 28, 1906 (34 Stat. at L., 539: R. 2), 
being therein 4 ‘declared to be the roll of said Tribe 
and to constitute the legal membership thereof”. 

That appellant, and his predecessors in office, never ac¬ 
quired any jurisdiction over the name of Timothy 
Hamilton appearing on the confirmed roll, and pos¬ 
sessed no power to strike his name from that roll. 

That the statute in clear and express language, free from 
ambiguity or doubt, declared “the roll” * * * 

as it existed on the first dav of Januarv 1906, * * * 
to be the roll of said Tribe and to constitute the legal 
membership thereof, thus making “the roll ”—not tri¬ 
bal membership—as it (the roll) existed January 1, 
1906, the sole basis of a property right, and upon death 
of the enrollee transmitted the property right to the 
decedent’s heirs. 

That the statute contained no provision limiting prop¬ 
erty rights to persons in being on January 1, 1906 
and whose names appeared on the confirmed roll, nor 
did it contain any provision for inquiry into and de¬ 
termination by: any person, officer or tribunal of such 


3 



a question, for which, provision would of necessity have 
been made had a limitation been intended ojr contem¬ 
plated. 

That the instructions issued by the Commissioher of In- 
dian Affairs (B. 16) directing the Agent to prepare 
the roll that bears the Secretary’s approval on April 
11, 1908, the Agent’s certification (B. 19), the letter 
of the Agent transmitting the roll to the Secretary, and 
an examination of the roll itself, all excludi the idea 
that the Department in 1908 construed or interpreted 
the Act of June 28, 1906, as limiting prope rty rights 
only to those who were in being on January 1,1906, and 
whose names appeared on the confirmed roll. 

That the statute so plainly confirmed the roll and di¬ 
rected appellant to accord Timothy, (whose name ap¬ 
peared thereon) or his lawful heirs, a distributive share 
of the tribal property, that it amounted to a jcommand, 
and was so far ministerial that its performance could 

be enforced bv mandamus. 

%> 

Five errors are assigned as a basis for the appeal (B. 
35). The first two are general in their nature and state 
no specific errors. The remaining three state specific ques¬ 
tions of law only. 

ARGUMENT. 

We will hereinafter deal with the questions prbsented in 
appellant’s brief in the order therein set forth. 


The first question presented (Brf., 6) is that— j 

the lower court had no “judicial jurisdiction^ to confer 
rights of tribal membership upon Timothy Hamilton 
because he is not named upon the final roll of the Osage 
Tribe approved by the Secretary of the Interior”. 

2v 


The contention here presented is that the Secretary by 
the Act of June 28,1906 was given authority to compile and 
approve a roll of the Osage Tribe of Indians, which roll 
when so prepared and approved was by the Statute made 
final and formed the exclusive basis for the distribution 
of the tribal property (Brf., 7-8). No such question is 
specifically stated in the assignments of error (R. 35) as 
required by Section 9 of Rule 5 of this Court. Without 
waiving this point, we proceed to a consideration of the 
question and supporting argument. 

In considering the question it should be remembered that 
Congress possesses plenary power over Indian Tribes, the 
membership thereof, and tribal property, United States v. 
Kagama, 118 U. S. 375; Choctaw Nation v. United States, 
119 U. S. 1, at 27; Stephens v. Choctaw Nation, 174 U. S. 
445, at 483; Lone Wolf v. Hitchcock, 187 U. S. 553 at 565-7. 

The judgment of the lower court went no further than to 
recognize a right that had, by law of Congress, been con¬ 
firmed and placed beyond the power of appellant to disre¬ 
gard or ignore. There was no attempt to confer a right 
of tribal membership upon Timothy Hamilton as a review 
of the record will disclose. 

It is conceded by appellant that the name of Timothy 
Hamilton was lawfully inscribed on a roll of members of 
the Osage Tribe of Indians made by the authorized agents 
of the United States in December 1905 (Pet. par. 3, R. 1-2; 
Ans. par 3. R. 12); that said roll was the last roll made by 
lawful authority prior to January 1, 1906, and was on file 
in the office of the United States Indian Agent at the Osage 
Agency, Oklahoma Territory, on January 1,1906 (Pet. par. 
5, R. 4: Ans. par. 5, R. 12). 

The Act approved June 28, 1906 (34 Stat. 539) (pet. par. 
4. R. 2-4) provided: 

Section 1. 


“That the roll of the Osage tribe of Indians,jas shown 
by the records of the United States in the offjce of the 
United States Indian Agent at the Osage Agency, Okla¬ 
homa Territory, as it existed on the first day! of Janu¬ 
ary, 1906, * * *” (with additions concedjed by ap¬ 

pellant not here material, Brf. p. 19) “is hereby de¬ 
clared to be the roll of said tribe and to constitute the 
legal membership thereof.” 


Authority was then given the Secretary to investigate the 
rights of certain unenrolled children of parents wh<j>se names 
appeared on said roll and of certain classes therein defined, 
and determine the right of each such child to enrollment. 

The Principal Chief of the Osages was commanded, within 
three months from June 28, 1906, to file with the Secretary 
a list of the names “which the tribe claims were placed upon 
the roll by fraud”, but was prohibited from including 
therein the name “of any person or his descendants” en¬ 
rolled prior to December 3, 1881. The Secretary was by 
said section then directed to carefully investigate each 
name appearing upon the list, if and when filed by the Prin¬ 
cipal Chief within the time, and determine whether the per¬ 
son was entitled to enrollment, the duty of proving the fraud 
charged being expressly placed upon the Osage Tribe. 

The Secretary was then authorized to place Hupon the 
Osage roll” all persons found by him to be so entitled to 
enrollment and “to strike from the said roll the 
all said persons or their descendants which he foji 
placed thereon by or through fraud.” 

It is then declared: 


names of 
iund were 


“and the said roll as above provided, after thb revision 
and approval of the Secretary of the Interior,!as herein 
provided, shall constitute the approved roll of said 
tribe; and the action of the Secretary of th^ Interior 
in the revision of the roll as herein provide $ shall be 
final, * * *; and the tribal lands and tribal funds 
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of said tribe shall be equally divided among the mem¬ 
bers of said tribe as hereinafter provided.” (Italics 
ours.) 

A brief statement of the historical background of the 
Osage roll may be helpful. In 1905 the roll of the Osage 
Indians was more complete than the roll of any other tribe. 

The Osage Indians had been deriving large income from 
oil, and as stated by counsel for appellant (Brf. 25) from 
1890 quarterly payments were made annually to the mem¬ 
bers of the tribe. This had necessitated the preparation 
of four rolls each year to be used as a basis for the pay¬ 
ments. During the sixteen years prior to January 1, 1906, 
the Osage roll had been revised approximately sixty-four 
times, each revision being with the consent and approval 
of the officials of the tribe who certified to the correctness 
of each roll. When it came to the preparation of the bill 
that became the Act of June 28,1906, as appears on the face 
of Section 1, objection was made (by the Osage tribal offi¬ 
cials) to the Secretary being given any jurisdiction over any 
name appearing on the roll without their consent being first 
had and obtained in writing. Congress respected their 
wishes and so limited the jurisdiction of the Secretary as 
appears from the express language of the Statute. The 
legislation was pending before Congress for nearly two 
vears. The first bill introduced confirmed the roll on file 

rnr 

January 1, 1905. Delay in its enactment necessitated the 
introduction of a second bill, which underwent revision as 
to the effective date of the roll on file and which date was 
finally fixed as January 1, 1906. The officers of the tribe 
knew that between the date of the preparation of the last 
roll and the first day of January, 1906, some deaths of neces¬ 
sity had occurred among those whose names appeared on 
the roll, and presumably knew the individuals who had 
died. This was undoubtedly taken into consideration. Any 


basis for distribution—whether it be a roll theretofore made, 

I ' 

or those members of the tribe living on a certainj day—was 
necessarily arbitrary. To limit rights to persons whose 
names appeared on the roll and who were in b^ing Janu¬ 
ary 1, 1906, would necessitate a revision of the ^oll by the 
Secretary, which they did not want. By adopting the roll 
on file on January 1, 1906, and making that roll] the basis 
for distribution, no revision was necessary or could be 
made. The officials of the tribe adopted the latjter course 
and Congress acceded to their wishes as is evidenced by the 
provision conferring jurisdiction on the Secretary to in¬ 
quire into only such names appearing on the foil as the 
tribe requested in writing through its Principal jChief. 

i 

Thus the Congress, having plenary power over jthe roll of 
the Osage Tribe, in positive language, free from jambiguity 
or doubt, confirmed “the roll of the Osage tribe j)f Indians 
* as it existed on the first day of January, 1906,’’ 
and declared it, (with certain additions not here| material) 

4 ‘to be the roll of said tribe and to constitute the ltegal mem¬ 
bership thereof.’’ 

In equally express language the acquisition of jurisdiction 
by the Secretary over any name appearing on the!confirmed 
roll was made dependent solely upon the filing, wjthin three 
months after June 28, 1906, with the Secretary, qnd by the 
Principal Chief, of a complaint in writing charging that the 
name appearing on the confirmed roll had been placed 
thereon by fraud. If no such complaint was filed no juris¬ 
diction attached and the Secretary possessed no power to 
alter or change said roll in any respect whatsoever. It 
clearly appears from the record that no list wasj ever filed 
upon which was inscribed the name of Timothyj Hamilton 
(Pet. par. 6, R. 4; Ans. par. 6, R. 12-13). It further appears 
with reasonable certainty that no list containing j any name 
was filed by the Principal Chief (Dft.’s Ex. “ A”j R. 16 P.) 
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Thus the Secretary never acquired any jurisdiction over the 
confirmed roll, or any name appearing* thereon, and upon 
which roll Timothy’s name appeared. 

The only jurisdiction that attached to the Secretary under 
the first section of the act, (no list having been filed by the 
Principal Chief) was jurisdiction to investigate the rights 
of certain unenrolled children of parents whose names ap¬ 
peared on the confirmed roll and which children were of 
certain classes specifically defined in said section. Power 
flows from jurisdiction. If no jurisdiction exists, no power 
can be exercised. The only power conferred by said sec¬ 
tion upon the Secretary, and possessed by him, and flow¬ 
ing from the jurisdiction acquired, was the power to deter¬ 
mine the right of each such child to have its name added 
to the confirmed roll, and if found to be so entitled to add 
the name to the confirmed roll, which is referred to in the 
statute as “revision” of 44 said roll”. The provision ap¬ 
pearing in the first section, viz: 

and the said roll as above provided, after the revision 
and approval of the Secretary of the Interior, as 
herein provided, shall constitute the approved roll of 
said tribe: and the action of the Secretary of the In- 
terior in the revision of the roll as herein provided 
shall he final.” 

of necessity had relation only to the approval by the Sec¬ 
retary of the names to be added to the confirmed roll, and 
the finality of the Secretary’s action in making the addi¬ 
tions over which he was given express jurisdiction. This 
plainly appears from an analysis of the above provision. 

The vrords “and the said roll as above provided” related 
exclusively to the confirmed roll over which he acquired 
no jurisdiction. The words “after the revision and ap¬ 
proval of the Secretary of the Interior, as herein provided, 
shall constitute the approved roll of said tribe”, related ex- 


clusively to the adding of the additional names by the Sec¬ 
retary to the confirmed roll and the approval of the addi¬ 
tions by the Secretary over which he was giveji jurisdic¬ 
tion. This is made plain by the following words: 4 ‘and 
the action of the Secretary of the Interior in tJ\e revision 
of the roll as herein provided shall he final”, meaning that 

i 

his acts, within the scope of the jurisdiction conferred 
upon him, should be final. Thus finality attached only to 
the Secretary’s approval of the names added t^> the con¬ 
firmed roll and over which he was given jurisdiction. The 
provision is susceptible of no other construction.] 


Following the determination by the Secretary of the 
rights of unenrolled children of the classes defiied in sec- 
tion one to have their names added to the confirmed roll 
and the approval of orders by the Secretary directing the 
addition of said names to the confirmed roll (there having 
been no protest filed by the Principal Chief against any 
name appearing on the confirmed roll) the Acting Com¬ 
missioner of Indian Affairs directed the United States In¬ 
dian Agent, Osage Agency, in writing, (Pet. par. 8, R. 5; 
Ans. par. 8, R. 13 & Dft. Ex. 44 A”, R. 16) to prepare for 
approval by the Secretary a roll which should consist of— 

,4 (1) the names on the Osage Tribal roll as it existed 
in your office on the first day of January, 1906; and 
(2) of the names of all persons, including adults and 
children, subsequently added thereto by directions of 
this office with the authority of the Secretary of the 
Interior in accordance with the provisions jof section 
1 of the act named”. 


4 4 The column for remarks in the roll should show 
the date and file number of the authority for ^ach name 
added to the roll 4 as it existed on the first da|r of Janu¬ 
ary, nineteen hundred and six”. 

4 4 You should properly certify to the correctness of 
the roll.” 
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The petition alleged, and the answer admitted by failure 
to deny, that the agent in carrying out the above instruc¬ 
tions adopted and used the December 1905 roll as the roll 
referred to in the Act of June 28, 1906 (Pet. par. 8, R. 5; 
Ans. par. 8, B. 13). The roll prepared by the agent was 
attached to defendant’s answer as a part of Dft’s. Ex. 
“A” and forms a part of the record in this Court, but only 
the caption and certificate were included in the printed 
lecord (R. 18, 19, 36). In the caption appears an explana¬ 
tory statement of the roll prepared by the Agent (R. 18) 
in part as follows: 

“On roll 2230. 

“ Explanatory .—Column one shows number adopted 
by Osage Allotment Commission, column two gives the 
number on the 1906 annuity roll, the roll first made in 
the Indian agent’s office after January 1, 1906, the 
third column gives consecutive numbers of this roll, 
column four gives the names of members as they ap¬ 
pear at this date, February 15, 1908, showing relation¬ 
ship, age, and sex as they appear on the agency roll 
and will appear on the next regular annuity roll”. 

It is a matter of which this Court will take judicial notice 
that the roll made by the Osage Allotment Commission— 
the first roll referred to—was made subsequent to the ap¬ 
proval of the Act of June 28, 1906, and as a guide to mak¬ 
ing the allotments authorized bv said act. The 1906 annu- 
itv roll—the second roll referred to—as shown bv the rec- 
ord (Dft’s. Ex. “H”, R. 30), was made in March, 1906. 
The third roll referred to was the roll prepared by the 
agent pursuant to said instructions, and completed by him 
February 15, 1908. No roll is referred to in the explana¬ 
tory statement that was made prior to January 1, 1906, 
or on file in the office of the agent on that day. All rolls 
referred to in the explanatory statement were made sub¬ 
sequent to January 1, 1906. 
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Having thus prepared the roll in disregard of positive in¬ 
structions, the agent executed and affixed the i following 
certification (R. 19) thereto: 

‘‘I hereby certify, on honor, that the fordgoing roll 
contains the names of all persons on the 
tribal roll of the Osage Indians in Oklahoma as it ex¬ 
isted on the first day of January, nineteen hundred and 
six, * * * and the names of all persons. * * * 

subsequently added to the Osage tribal rol^ * * * 

with the authority of the Secretary of the Interior, in 
accordance with the provisions of section 1 <bf the Act 
of Congress approved June 28, 1906, * * ; *, known 

as the Osage Allotment Act.” (Italics ours.j) 

An examination of the roll (on file with the Corfrt but not 
printed) will disclose that it contains no reference to the 
omission from this roll of any name appearing ofi the con¬ 
firmed roll, nor is any such reference contained in anv com- 
munication written in connection with the roll. 

Timothy Hamilton having died prior to the preparation of 
the three rolls set out in the caption and used ad the basis 
for the roll prepared by the agent, his name naturally did 
not appear thereon, and this offers the only explanation for 
the omission of his name from the roll made by the agent. 

The roll so prepared and certified to by the hgent was 
transmitted by letter dated February 15, 1908 (R. 16-17), to 
the Commissioner of Indian Affairs. All papers trans¬ 
mitted by the Agent were silent as to the omissioii of Timo¬ 
thy’s name from the roll transmitted, but the agent, follow¬ 
ing his certification, states in his letter to the Commissioner 
(R. 17): 

“This roll has been prepared as instructed and I 
have faith to believe will be found correct. Since Janu¬ 
ary 1, 1906, I have endeavored to verify the !tribal roll 
at the time of each annuity payment, and vbhile there 
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has been no change made in the number of persons on 
the roll 7 a few changes have been necessary in order 
to have the names of persons entitled to enrollment ap¬ 
pear on the roll properly. * * *” (Italics ours.) 

The Commissioner, by letter dated March 9, 1908 (R. 17-18), 
transmitted the roll tb the Secretary for approval of the ad¬ 
ditions made to the confirmed roll, notation being made in 
the margin opposite each name added by direction of the 
Secretarv of that fact. 

Thereafter and on i April 11, 1908, the form of approval 
affixed to the roll was signed by the Secretary, said form 
and approval (R. 19) being as follows: 

“The foregoing certified roll of members of the 
Osage Tribe of Indians in Oklahoma, prepared in ac¬ 
cordance with the provisions of the Act of Congress of 
June 28,1906 (34 Stat. L. 539), embracing the names of 
2,230 persons as 1 shown on the foregoing pages, num¬ 
bered 1 to 93, inclusive, is hereby approved.” 

James Rudolph Garfield, 

Secretary. 

It thus appears with reasonable certainty that when the 
Secretary affixed his approval on April 11, 1908, he be¬ 
lieved that the roll contained “the names of all persons 
on the tribal roll of the Osage Indians in Oklahoma as it 
existed on the first day of January, 1906,” and, realizing 
his limited jurisdiction and power of approval definitely 
fixed in the act of June 28, 1906, intended that his approval 
should relate solely to the names added thereto bv his di- 
rection. 

The confirmed roll, with the additions thereto the Secre¬ 
tary was authorized to make, and did make, was by said 
act made the exclusive basis for the division of all property, 
real and personal, then in hand, and that might thereafter 
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be received, for the account of the Osage Tribe bf Indians. 
Section 2 provides in part: 

“ First. Each member of said tribe, as sh'pwn by the 
roll of membership made up as herein provided, shall 
be permitted to select one hundred and sixjty acres of 
land as a first selection(Italics ours.) j 

Similarly section 4 provides that all moneys received and 
to be received for the credit of the Osage Tribe of Indians 

‘ ‘ shall be segregated * * * and placed to the credit 
of the individual members of the Osage ]Tribe on a 
basis of a pro rate division among the members of said 
tribe, as shown by the authorized roll of membership as 
herein provided for, or to their heirs as hereinafter 
provided” . (Italics ours.) 

Timothy Hamilton died leaving no issue, nor husband nor 
wife, and by express provision in section 6 (R. 4) his dis¬ 
tributive share passed to appellees. 

It is settled law, as stated in Ballinger v. U. S. ex rel. 
Frost, 216 U. S. 240, at 249, and cases therein cited: 

“Whenever, in pursuance of the legislation of Con¬ 
gress, rights have become vested, it becomes the duty 
of the courts to see that those rights are ndt disturbed 
by any action of an executive officer, even the Secretary 
of the Interior, the head of a department However 
laudable may be the motive of the Secretary, he, as 
all others, is bound by the provisions of congressional 
legislation.” 

i 

i 

Counsel for appellant in their brief (6-10) overlook and 
ignore the rights asserted by appellees and recognized by 
the court below. The rights thus asserted are j rights con¬ 
ferred upon them by positive law and which appellant was 
commanded by positive law to recognize and lespect, but 
which he has declined to do. There is no question here pre- 


i 
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sented involving the exercise of judgment and discretion by 
appellant, and all the decisions cited by counsel in their 
brief (pp. 8-10) on this point are without application. 

The Act of August 15, 1894 (28 Stat. 305). 

Appellant further places reliance in the provision ap¬ 
pearing in the latter portion of the first section of the Act of 
June 28, 1906, viz: 

“and the provisions of the Act of Congress of August 
15, 1894, * * * granting persons of Indian blood 

who have been denied allotments the right to appeal to 
the courts, are hereby repealed so far as the same re¬ 
late to the Osage Indians.” 

as a complete bar to the jurisdiction of the lower court to 
entertain the petition or afford the relief granted (Brf. 
10-11). There is no merit in the contention thus raised as 
evidenced by prior decisions. The provision in the Act of 
August 15, 1894, referred to appears in the Indian Appro¬ 
priation Bill approved August 15, 1894 (28 Stat., 286, at 
305), as a separate paragraph and concludes with these 
words: 

“but this provision shall not apply to any land now 
held by either of the Five Civilized Tribes * * 

The Choctaw and Chickasaw Tribes were a part of the 
Five Civilized Tribes. In 1907 the then Secretarv of the 
Interior, without notice or an opportunity to be heard, 
struck certain names from the rolls of the Choctaw and 
Chickasaw Tribes. The persons whose names were thus 
strickened petitioned the lower court for a writ of manda¬ 
mus to compel the restoration of their names to the tribal 
rolls, the case being entitled Garfield v. U. S. ex rel. Golds- 
bv. The court below granted the writ, which action was af¬ 
firmed by this court on appeal (30 App. D. C. 177) and on 


further appeal by the United States Supreme C^urt (211 
U. S. 249). The Act of August 15, 1894 permitted persons 
of Indian blood who had been denied claimed ! rights to 
allotments of land to bring suits in the U. S. circuit court 
in which the land was located, and conferred jurisdiction 
upon the circuit courts to hear and determine thel right as¬ 
serted and which the Secretary of the Interior hajd thereto- 
fore, or might thereafter, in the exercise of his | judgment 
and discretion deny a person of Indian blood, j No such 
question is here presented. The Secretary wasj given no 
jurisdiction over Timothy’s name as it appeared on the 
confirmed roll, and possessed no power to exercise any 
judgment or discretion as to whether said name sjiould con¬ 
tinue on said roll. This is a case in which the (Secretary 
has attempted to exercise jurisdiction and power ^ie did not 
possess. 

It is next contended by counsel for appellant (Brf. 12-13, 
raised by the fifth assignment, R. 35, Claimed Absence of 
Necessary Parties) that to require appellant to Respect the 
judgment of the lower court would diminish the| shares in 
the tribal property of those who have been heretofore 
recognized as alone constituting the membership of the 
tribe, which should not be done in a proceeding tcj> which all 
persons whose rights are so affected are not maqe parties. 
The answer to this objection is found in the plenary power 
of Congress over the Osage Tribe, its membership, and 
their property rights. Congress has spoken in (unmistak¬ 
able terms, and its orders are binding alike upoii appellant 
and all the enrolled members of the Osage Trib^. Appel¬ 
lant, as the responsible governmental officer ha^ failed or 
refused to execute the congressional mandate, and is the 
only necessary party defendant. The enrolled members 
of the tribe have no power to execute the congressional man¬ 
date and are wholly unnecessary parties to this proceeding. 
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II. 

The next claimed i error presented in appellant’s brief 
(p. 13) is, 

“The writ of mandamus issued in this case unlawfully 
controls and reverses decisions of the appellant and of 
a former Secretary of the Interior in a matter requiring 
the exercise of judgment and discretion in the determi¬ 
nation of questions of law and of fact". 

which is evidently intended to embrace assignments of 
error one, two, three and four (R. 35). 

The record before the Court discloses that the judgment 
entered in the lower court directed appellant “to recog¬ 
nize” Timothy’s name, “as now and at all times heretofore 
on the final roll of the Osage Tribe of Indians confirmed by 
the Act of June 28, 1906”, which appellant had refused to 
do, the basis for his refusal being set out in two depart¬ 
mental decisions rendered September 15, 1933 (R. 20-1) and 
May 18, 1934 (R. 21-4). It was therein held, 

1. That the Secretary was given exclusive power by the 

Act of June 28, 1906 to make and approve a final 
roll of the Osage Indians; that he made such a roll 
and affixed his approval thereto on April 11, 1908, 
which roll became and has ever since remained final 
(R. 20). 

2. That the Act of June 28, 1906 entitled only those per¬ 

sons in being on January 1, 1906 and whose names 
appeared on the roll on file in the Agency office on 
January 1, 1906 (with certain exceptions not ma¬ 
terial here) to enrollment (R. 23-4). 

3. That the Agency records indicate that Timothy died 

in November 1905 and his name was accordinglv 
omitted from the final roll made and approved by 
the Secretary (R. 20). 
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The lower court rejected the grounds thus stated as the 
basis for appellant’s refusal, and held in substalnce (supra, 
pp. 2-3), as orally announced from the bench— j 

That the statute in clear and express language free from 
ambiguity or doubt, declared “the roll *j * * as it 
existed on the first dav of January 1906, *1 * * to be 
the roll of said Tribe and to constitute the [legal mem¬ 
bership thereof”, thus making “the roll ”-\—not tribal 
membership—as it (the roll) existed Januiry 1, 1906, 
the sole basis of a property right, and updm death of 
the enrollee transmitted the property righj to the de¬ 
cedent’s heirs. 



names appeared on the confirmed roll, nor! did it con¬ 
tain any provision for inquiry into and deiermination 
by any person, officer or tribunal of such [a question, 
for which provision would of necessity havd been made 
had a limitation been intended or contemplated. 

That the instructions issued by the Commissioner of In¬ 
dian Affairs (R. 16) directing the Agent to prepare the 
roll that bears the Secretary’s approval op April 11, 
1908, the Agent’s certification (R. 19), tlje letter of 
the Agent transmitting the roll to the Secretary, and 
an examination of the roll itself, all exclude the idea 
that the Department in 1908 construed or interpreted 
the Act of June 28, 1906, as limiting property rights 
only to those who were in being on January 1,1906, and 
whose names appeared on the confirmed roll. 

That the statute so plainly confirmed the roll a[nd directed 
appellant to accord Timothy, (whose name appeared 
thereon) or his lawful heirs, a distributive share of the 
tribal property, that it amounted to a coipmand, and 
was so far ministerial that its performance could be en¬ 
forced bv mandamus. 

* 

Counsel for appellees submit that the ruling of the lower 
court is free from error and should be sustained. 
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The first basic ground set out in the departmental de¬ 
cision to support the conclusion therein reached has here¬ 
inbefore been fully considered (supra I, pp. 3-14) and need 
not be here repeated. 

The second basic ground is equally fallacious. It rests 
upon the claim (R. 23) that the Act of June 28, 190C had 
relation back to January 1, 1906, for the purpose of estab¬ 
lishing and definitely fixing tribal membership as of that 
date; that prior to the latter date the lands and funds of 
the Osage Tribe belonged to the Tribe as a community; 
that the rights of each individual to participate in the en¬ 
joyment of the tribal property depended upon tribal mem¬ 
bership, which commenced with birth and terminated with 
death, and that death, prior to January 1, 1906, of any per¬ 
son whose name was on the roll on file in the agency office 
that dav, automatically removed the name from the roll. 

From this premises the conclusion is drawn that Timothy's 
name did not in contemplation of law appear on the roll 
as it existed on January 1, 1906. If the premises are wrong 
the conclusion falls. , The premises for the conclusion are 
in direct conflict with the express provision of the statute, 
which confirmed the roll on file January 1, 1906 and “ de¬ 
clared it to be the roll of said Tribe and to constitute the 
legal membership thereof ”. By this declaration Congress 
forever closed the roll to all inquiry, prior to January 1, 
1906, into the status—tribal or otherwise, living or dead— 
of every person whose name appeared thereon (except 
for one cause not here material) and in express language 
appearing in sections 4 and 6 directed the distribution 
of the property among the persons whose names appeared 
thereon, or their lawful heirs. Congress had knowledge 
of the tribal custom: that had theretofore prevailed, and 
knew that in the natural course of events some deaths 
had occured among so large a number of persons between 


the date when the roll was completed and Januaify 1, 1906. 
If it had been intended to eliminate from the [confirmed 

i 

i 

roll the names of all persons appearing thereon) who had 
died prior to January 1, 1906 some provision for [the ascer¬ 
tainment and determination of those who had died prior 
to January 1, 1906 by some person, official of tribunal 
would have been included. The absence of such j provision 
indicates with reasonable certainty that it was Resignedly 
omitted and that Congress intended what the ^lain text 
of statute declares—that the roll should be final!. 

That Congress, when it so intended, limited }n express 
language rights of enrollment and to shares in tribal prop¬ 
erty to persons in being on a day certain, and ma<jle suitable 
provision for the ascertainment of the fact appjears from 
the following Acts substantially contemporaneoujs with the 
Act of June 28, 1906 under consideration: 

Act of June 2, 1900 (31 Stat., 250) limiting rights to en¬ 
rollment and distributive shares in the property of the 
Seminole Indians to persons “living on the $lst day of 
December, 1899”. 

Act of June 30,1902 (32 Stat., 500, Sec. 7 at 501), limiting 
rights to enrollment and distributive shafes in the 
property of the Creek Tribe to persons “living on Mav 
25, 1901”. 

Act of July 1,1902 (32 Stat., 641, Sec. 28 at 65$), limiting 
rights to enrollment and distributive shares of the 
property of the Choctaw and Chickasaw Tripes to per¬ 
sons “living on the date of the final ratification of this 
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Act of July 1,1902 (32 Stat., 716, Sec. 25 at 720), limiting 
rights to enrollment and distributive shapes in the 
property of the Cherokee Tribe to “person^ living on 
September 1, 1902”. 

Act of March 3, 1905 (33 Stat., 1048, at 1071)j, authoriz¬ 
ing the addition to the Choctaw and Chickafeaw Tribal 


rolls of the names of all children born subsequent to 
September 25, 1902, and prior to March 4, 1905, and 
44 living on the latter date”; authorizing the addition 
to the Creek Tribal rolls of all children born subse¬ 
quent to May 25, 1901, and prior to March 4,1905, and 
“living on the latter date”; authorizing the addition 
to the Seminole Tribal rolls of the names of all children 
born prior to March 4, 1905 and “living on that date.” 

Act of April 26, 1906 (34 Stat., 137), authorizing the en¬ 
rollment of all children born to members of the Choc¬ 
taw, Chickasaw, Cherokee, and Creek Tribes prior to 
March 4, 1906, and who were “living March 4, 1906”. 

Each of the above enumerated Acts expressly authorized 
the Commission to the Five Civilized Tribes and the Secre¬ 
tary to determine the question as to whether the applicant 
was alive or dead on the effective date. For the reasons 
hereinbefore stated (supra I, pp. 6-14) the roll of the Osages 
on file on the effective date was adopted and made final with 
certain exceptions hereinbfore pointed out. 

In Kenny v. Miles, 250 U. S. 58 an heirship case arising 
under the Act of June 28, 1906 the Court in its decision re¬ 
viewed section by section the Act of June 28, 1906 and at 
page 61 said: 

“By its first section the Act makes the tribal roll as 
existing January 1, 1906, with eliminations and addi¬ 
tions not material here, the authentic roll of the mem¬ 
bers for the purposes of the Act”. 

And at page 63 the Court further says: 

44 The Act of 1906 makes it plain that all whose names 
were on the authentic roll were to share in the division 
of the tribal property. They were the 6 members’ 
among whom the lands were to be allotted in stated 
portions. * * * 

“Under the Act of 1906 the death of a member en¬ 
titled to an allotment does not extinguish his right. 
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According to the implication of the Act and the admin¬ 
istrative rulings, the allotment still may be njade in his 
name. Where this is done he is regarded as! the allot¬ 
tee, and his heirs as taking by descent from hjim. Such 
allotments and all others are made under oi^e compre¬ 
hensive provision, in which there is no distinctive men¬ 
tion of either living or deceased members 

It is settled law that where the duty in a particular situ¬ 
ation is so plainly prescribed by statute as to be free from 
doubt and equal to a positive command it is regarded as 
being so far ministerial that its performance m^y be com¬ 
pelled by mandamus, Wilbur v. IT. S. ex rel. Kpdrie, 281 
U. S. at 218-19; Garfield v. U. S. ex rel. Goldsbyj 211 U. S. 
at 261. This rule of law governs the decision ofj this case. 

We submit that the text of the statute, as held by the 
Court below, so plainly excluded any jurisdiction of the 
Secretary over the confirmed roll, and so plainly required 
him to accord appellees a distributive share of the property, 
that it was not open to construction by appellant or his 
predecessors in office, whose duties thereunder required 
only compliance with its plain provisions and which were 
ministerial in their nature. 

The court below found it unnecessarv to consider the 

* 

third basic ground underlying the departmental! decisions, 
in which we concur, but as counsel for appellant jlays great 
stress upon this point in their brief it cannot bp ignored. 
It is alleged in the petition (par. 9, R. 5-6) that no in¬ 
quiry was made at the time of the preparation |)f the roll 
bearing the approval of the Secretary dated April 11, 1908, 
into the time of the birth or death of Timothy of which 
petitioners had any notice, and that if the date o^ his birth 
or death was in anywise determinative of liisj property 
rights, petitioners, as his mother and father, were entitled 
to notice and an opportunity to be heard. Defendant in 
his answer (pars. 9, R. 13) admits that no such notice was 
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given or opportunity to be heard afforded and says that 
neither was required by law. The answer admits by fail¬ 
ure to deny (Pet. Par. 13, R. 7; Ans. par. 13, R. 14) that 
there was no record in the agency on January 1, 1906, 
“kept or maintained pursuant to any law of Congress or 
any departmental regulation” that contained any entry 
of Timothy’s death prior to January 1, 1906. It is alleged 
that there were certain “official” records kept, and that 

lhev form the sole basis for the determination in the de- 

* 

partmental decisions (R. 20-4) that Timothy died in No¬ 
vember 1905. The records upon which the departmental 
decisions are based are described in defendant’s answer 
(par. 3, R. 12), and copies thereof appear in the record. 
We will now examine these so-called official records: 

The first document referred to is defendant’s exhibit 
“D” appearing in the record between pages 24 and 25. 
This document is entitled “Record of Births Among the 
Indians of the Osage Agency”. On the seventh line from 
the bottom appears Timothy’s name. To the right of the 
name and under the column headed “date of birth” ap¬ 
pears the following: “Oct. 20/05”. The third entry above 
and in the same column is “Dec. 3/05”. The entries were 
evidently made in consecutive order, and it appears there¬ 
from with reasonable certainty that the entry made oppo¬ 
site Timothy’s name was made after Dec. 3, 1905. There 
is nothing to indicate how soon after Dec. 3, 1905, the entry 
appearing opposite Timothy’s name was in fact made. 
This record was not made or kept pursuant to any law 
or departmental regulation, and was evidently kept for the 
convenience of the Agent and not as an official record. 

The second record is defendant’s Ex. “E” entitled 
“Council Proceedings” (R. 24-9). The resolution (R. 25) 
recites: 

“We, the undersigned members of the Osage Coun¬ 
cil or business committee, in meeting assembled this 
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4th day of December 1905, for the purpose jof consid¬ 
ering applications for the enrollment of Osage chil¬ 
dren born to Osage parents, having pasjsed upon 
said applications, find the following children entitled 
to enrollment and respectfully request that tlieir names 
be placed on the December 1905 annuity roll, as per 
the following schedule, showing the number c\f the head 
of family, name of parent, name of child, secc, and date 
of birth'’: j 

Then follow columns with headings showing “Number of 
the head of family, Name of parent, Name of Ichild, Sex, 
and Date of Birth”. In the eighth line from thej top under 
the heading “Name of child” appears Timothy’s name 
and under the heading ‘Date of birth” appeals the fol¬ 
lowing “Oct. 20, 1905”. It will be observed that this reso¬ 
lution does not purport to show any “date of death”. Op¬ 
posite Timothy’s name appears the figure “3”, and at the 
bottom of the roll appears this notation “3 Died Nov. 20, 
1905”. It is claimed by appellant that this notation indi¬ 
cated with certainty that Timothy died Nov. 20, 1905, and 
that he was dead when the resolution was adolpted. The 
resolution refers to him as a “child entitled to enrollment”, 
and the natural presumption is that he was a living child. 
As the resolution did not purport to set out anything with 
reference to death, it cannot be considered as efen tending 
to establish anything more than is recited opi its face. 
There is nothing to indicate that this record jwas in the 
Agency on the effective date. 

The third record is defendant’s Ex. “F”—MThe Annu¬ 
ity Pay Roll of December 1905”. On this reco|rd opposite 
No. 1967 appears Timothy’s name. In the column under 
the heading “Age” appears “2/12”, thus indicating that 
on December 12, 1905 Timothy was two months |old. Under 
the heading “Remarks” and opposite Timothy’s name ap¬ 
pears the notation in typewriting “born Oct.j 20, 1905”. 
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There is no notation of any kind on this roll indicating 
Timothy's death or the time thereof. 

The fourth record is defendant’s Ex. “G”—“Records 
of Deaths Among Indians of Osage Agency” (R. 30, second 
Ex.). As deaths were reported they purport to have been 
entered in successive order in this record. Opposite No. 
240 appears the name of Timothy Hamilton. In the col¬ 
umn headed “Age” and opposite his name appears the fol¬ 
lowing notation: “5/12”, indicating that he was five 
months old. In the column under the heading “Date of 
Death” and opposite; his name appears the following nota¬ 
tion: “Nov. 19, 1905”. Immediately above the name of 
Timothy Hamilton appears the name of Walter Florar, 
and opposite his name and in the column headed “Date of 
Death” appears “Feb. 21, ’06”, indicating that Walter 
Florar died Feb. 21, 1906. As the entries were made as 
deaths were reported the only natural inference is that 
Timothy’s death was not reported until sometime after 
Feb. 21, 1906. If the agent had been present at the time 
of Timothy’s death, or had obtained information thereof 
prior to Feb. 21, 1906 it is reasonable to presume that he 
would have made an entry in the record prior to that date. 

This record was not; made nor kept pursuant to any law 
of Congress nor departmental regulation, and Timothy’s 
name could not have been enscribed thereon on the first day 
of January 1906, as the entry was not made until some¬ 
time after Feb. 21, 1906. 

The fifth record referred to is defendant’s Ex. “H”— 
“The Annuity Pay Roll Made in March 1906” (R. 30 3rd 
Ex.). This could have formed no part of the records on 
file in the agency on January 1, 1906. Opposite No. 1967 
appears the name of Timothy Hamilton. Opposite his name 
in the column headed “Age” appears the following: 
“5/12”, thus indicating that he was five months old. Op- 
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posite his name and in the column under the heading “Re¬ 
marks” appears this notation “Died Nov. 19, 1905”. The 
notation is not in the same handwriting as thC other por¬ 
tions of the roll, and no one knows who made'it, by what 
authority, upon what knowledge or when it wis made. 

It thus appears that not a single alleged rjecord upon 
which appellant places sole reliance for his conclusion that 
Timothy died prior to January 1, 1906 was m^de or kept 
pursuant to any law or departmental regulation requiring 
the making and keeping of a record as a muhiment of a 
right. At best the alleged records portray rjierely inci¬ 
dental recitals based on hearsay, and have no jevidentiary 
value. In Hegler v. Faulkner, 153 U. S. 107 at! 118-19, the 
Court in considering the evidentiary value of a similar 
record said: 

“No provision was made in either the Act of Con¬ 
gress or the rules and regulations of the Indian depart¬ 
ment, to preserve the list as a muniment of | title, much 
less as a public record admissible to prove| merely in¬ 
cidental recitals based on hearsay. Such a list does 
not come within the rule which permits, foii some pur¬ 
poses, the use of ‘official registers or records kept by 
persons in public office, to write down particular trans¬ 
actions occuring in the course of their public duties or 
under their particular observation\ (I Greenl. Ev. 
483.) It must be remembered that official registers are 
not in general evidence of any fact nor required to be 
recorded in them, and which did not occur ib the pres¬ 
ence of the registering officer. Thus, as pari|sh register 
is evidence only of the time of a marriage and of its 
celebration de facto, for these are the only facts neces¬ 
sarily within the knowledge of the party making the 
entry. So a register of baptism, taken b}’ itself, is 
evidence only of that fact. Neither is the fusion of 
the child’s age in the register of christenings proof of 
the day of its birth, to support a plea of infancy (I 
Greenl. Ev. 493). 
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4 4 In Mutual Ben. L. Ins. Co. v. Tisdale, 91 U. S. 238 
(23:314), where the right of action depended on the 
death of a third person, it was held that letters of ad¬ 
ministration upon the estate of such person granted by 
the proper probate court, in a proceeding to which the 
defendant was a stranger, afforded no legal evidence 
of such death; and it was said: 4 The only ground for 
the admission of the letters of administration is, that 
granting them is a judicial act; but a judgment is not 
evidence of anv matter to be inferred by argument 
therefrom, or which comes collaterally in question, oi¬ 
ls incidentally cognizable’—citing the Duchess of 
Kingston’s Case, 20 How. St. Tr. 355, and many others. 

4 4 In Connecticut Mut. L. Ins. Co. v. Schwenk, 94 
U. S. 593 (24:294), it was held that an entry in the 
minute book of a lodge of Odd Fellows, of which the de¬ 
ceased was a member, made prior to the issue of a 
policy, and showing his age as recorded by the Secre¬ 
tary of the lodge in the usual manner of keeping its 
records, was not admissible as evidence of such age. 

‘ 4 We do not deem it necessary to discuss this ques¬ 
tion at greater length. Our conclusion is that the court 
below did not err in excluding the list offered. It was 
not an official record, intended as a mode of preserving 
the recollection of facts, nor was it based upon the per¬ 
sonal knowledge of the party making the entry. It was 
mere hearsay.” 

It therefore affirmatively appears that the refusal of ap¬ 
pellant to accord appellees the rights claimed was based in 
part upon the first and second grounds hereinbefore con¬ 
sidered, and in part bp on a finding that the official records 
on file in the agency on January 1, 1906 disclosed with 
reasonable certaintv that Timothv died in November 1905, 
and that the records upon which appellant relied had no 
evidentiary value and could not have properly formed the 
basis for such a finding. It is apparently conceded in the 
opinion of September 15, 1933 (R. 21) that except for said 



records and the evidentiary value mistakenly accdrded them 
by the Secretary, the proof was clear that Timotjiy died on 
January 1, 1906. 

We therefore submit that from any view that cdn be taken 
the Secretary acted outside of his authority and the judg¬ 
ment of the lower court was right and proper. 

III. I 

I 

The next question raised and discussed in appellant’s 
brief (Brf. 34) is, 

. i 

The mischievous consequences to be anticipated from 
reopening the Osage rolls after the lapse of 30 years 
should preclude the issuance of the prerogative writ of 
mandamus in the circumstances of this case. 

Xo mischievous consequences could flow from the recog¬ 
nition of a right made absolute and continuing t)y positive 
law, even though the recognition had been long! deferred. 

The delay was occasioned by the misconception by appel¬ 
lant of the ministerial character of the duty imposed by the 
Act of June 28, 1906 which was a continuing dufjy, and the 

inability of appellees, full blood Indians, to take steps at an 
earlier date to enforce their rights. The property of the 
Osage Indians is now in process of distribution, and the 
mistake heretofore made is now easily corrected. The Con¬ 
gressional mandate cannot be thwarted by the claim that it 
would necessitate some slight revision of the ba^is for dis¬ 
tributive shares in the Osage property. 

For the reasons hereinbefore stated it is respectfully sub¬ 
mitted that the judgment of the lower court was! right and 
should be affirmed. 

Respectfully submitted, 

Webster Ballinger, 
Thomas L. Sloan, 
Attorneys for Appellees. 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA. 

October Term, 1935 . | 

— 

No. 6406 
— 

HAROLD L. ICKES, SECRETARY OF THE INFERIOR, 

Appellant, 

v - | 

A. B. PATTISON, ADMINISTRATOR OF THE ESTATE 
OF AMOS HAMILTON, DECEASED, AND M 4 RIE 

HAMILTON, Appellees. \ 

BRIEF AMICUS CURIAE ON BEHALF OF OSAG^ TRIBE 

OF INDIANS. 

Statement of the Case. 

Amos and Marie Hamilton, husband and wire, peti¬ 
tioned the court below for a writ of mandamus directing the 
Secretary of the Interior to recognize the name bf their 
deceased son, Timothy Hamilton, on the final roljL of the 
Osage Indians, and to allow them as heirs-at-law a i propor¬ 
tionate share of the tribal property in his behalf (]jt. 1-10). 
Amos Hamilton having died pendente: life, his administra¬ 
tor, A. B. Patti son, was substituted for him. 

Appellant as defendant below in his return and answer 
denied the material allegations of the petition, asserting 
that the roll became final many years ago and that {whether 
or not said name should have been placed thereon inquired 
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the exercise of judgment and discretion not controllable 
bv mandamus: and for further answer set out the facts 

v 7 

upon which the name of Timothy Hamilton was withheld 
from the final roll (K. 10-32). 

Appellees’ demurrer to the answer was sustained and 
the writ allowed, 'directing appellant to “recognize the 
name of relators' som Timothy Hamilton, as now and all 

7 v 7 

times heretofore, on the final roll of the Osage Tribe of In¬ 
dians confirmed by the Act of June 28, 1906” (R. 34). Elect¬ 
ing to stand upon his answer, appellant prosecutes this ap¬ 
peal to reverse the action of the lower court. 

Nature of an Indian Tribe. 

An Indian tribe is a body of Indians of the same or a 
similar race united in a community under one leadership or 
government and inhabiting a particular territory (Montoya 
v. United States, 180 U. S. 261.) The common property be¬ 
longs to the tribe and no individual member has any vested 
interest therein until his share has been segregated and al¬ 
lotted to him. The right of an individual Indian to partici¬ 
pate in this property depends upon tribal membership, 
which terminates at death (Blackfeather v. United States, 
190 U. S. 368). Thus the interest of a member in the tribal 
property is merely the right to share in such distributions 
of same as may be made while he is alive, and in case of 
death it reverts to the tribe. 

Legislative and Historical Background. 

In consideration of a portion of the proceeds of the sale 
by the United States of certain lands in the Territory of 
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i 

Kansas, then belonging to the Great and Little Osage Tribes 
of Indians who were negotiating a union of their twio tribes, 
shortly thereafter effected, certain other lands, nojv Osage 
County, Oklahoma, were agreed to be purchased ajs a per¬ 
manent home for them (Act of July 15, 1870, 16 Stat. 347). 
During the year 1872, by virtue of the Act of Juncj 5, 1S72 
(17 Stat. 228), the President moved said Osages to their 
new acquisition. Under and by virtue of the Acts of March 
3, 1873 (17 Stat. 538), and March 3, 1883 (22 St|t. 624), 
the transaction was consummated and the newly-jcquired 
lands conveyed by the Cherokees through deed of June 14, 
1833, to j 

Tiie United States of America in trust for the use and 
benefit of the Osage Tribe of Indians. 

Thereafter as a tribe and under governmental super¬ 
vision the Osages began leasing large portions of sajid lands 

for grazing and other purposes. The balance of their funds 

I 

received from time to time from the sale of their |Kansas 
lands was placed in the Treasury of the United States to 
the credit of the tribe as a trust fund, which, pursuant to 
the said Act of 1S70, drew interest at the rate of five per 
cent per annum. By the Act of August 19, 1S90 (26 Stat. 
344), the Secretary of the Interior was authorized and di¬ 
rected to disburse this income quarterly to the respective 
members of said tribe. By the Act of March 3,1901 (j31 Stat. 
1065), quarterly per capita payments of grass rentals and 
any unpaid interest, in addition to interest on trusft funds, 
were authorized, through a disbursing agent to be jselected 
by the Secretary of the Interior. 
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Since the income was being disbursed quarterly per 
capita, it became incumbent on the Department of the Inte¬ 
rior, through the Osage Indian Agency, to keep a definite 
record of births and deaths, with a quarterly per capita pay¬ 
roll to be amended or modified from time to time in keeping 


with said “records'’ and used for the ensuing payment. 
Thus the membership of the tribe was constantly fluctuat¬ 


ing by reason of successive births and deaths. These quar¬ 


terly payrolls did not require approval by the Secretary 


of the Interior, but were merely certified by the Agent. 


Interest on tribal funds was computed every three 
months and placed to the credit of the tribe some time 
after the end of each quarter. Therefore when a payment 
was made it necessarily represented income from a previ¬ 
ous quarter. Hence it usually happened that at least part 
of the income for a quarter had accrued prior to the decease 
of a member. Accordingly, while tribal membership and 
the right to participate in the common property terminated 
at death, in order that the family might have the benefit of 
income which the decedent would have received if alive— 


used generally for burial expenses (last sentence, paragraph 
3, appellant’s answer, R. 12)—and purely as a matter of 
grace, it was customary here, as at other places, to make 
one payment after death under a general regulation of the 
Indian Office approved by the Secretary of the Interior on 
April 1, 1904, as follows: 


"o. Deceased Indians may be carried on the rolls 
tor one payment after death. This applies to all pe¬ 
riodical payments, whether the funds to be distributed 
are regular annuities or derived from sales of timber, 


grazing privileges, or other miscellaneous sources. In 
other words, where an Indian has been accustomed to 
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receiving regular payments of more than one; kind of 
funds, he may be carried on the rolls for one payment 
of each after death, provided the same accrued during 
the lifetime of the annuitant. 

“ 6*. Each annuity roll will be carefully compared 
with the one immediately preceding, and, as far as 
practicable, the names on the two rolls will be made to 
correspond. The number of the individual onjthe pre¬ 
vious roll will be entered in red ink opposite tjhe name 
of the same individual on the current roll. If a name 
on the previous roll does not appear on the current roll, 
the reason for the omission must be given. 7 ' (Italics 
added.) 


Such was the situation of the Osage Nation at the time 
of the passage of the Act of June *28. 1906 (34 Stat. 539), 
in question here. 


Annuity Payments and Appurtenant Records. 

An Indian nation, as were the Osages prior [to allot¬ 


ment, has the right of local self-government and to [regulate 
and control its own affairs and rights of persons and prop¬ 
erty (Oklahoma Laud Co. v. Thomas, 34 Okl. 6S1; Muskogee 
Natl. Tel. Co. v. Hall, 64 S. IV. 600; Ortley v. Ros 4, [Neb.] 


110 N. W. 9S2). By virtue thereof the Osagi Tribal 
Council in a very great measure assumed the responsibility 


of determining its own current tribal membership.! In con¬ 


nection with the foregoing regulation of the Secretary of 
the Interior, and independent of the record of births and 
deaths kept by and at the Osage Agency, the Tribal Coun- 
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cil or Business Committee held a meeting shortly before 
each payment for the purpose of ascertaining births 
and deaths prior thereto. A definite “record’’ of its pro¬ 
ceedings was kept and attached to the payroll shortly to 
be used (appellant’s Exhibit E, R. 24-29, being the action 
of the Osage Tribal Council immediately in advance of the 
December 12, 1905,!payment). So definitely conceded were 
the rights of the Tribal Council in this respect that on the 
records payments were made in advance of departmental 
authority. The council resolution was concluded at the 
Agency December 7, 1905, while the December, 1905, pay¬ 
roll bears date of December 12, 1905. 


Often the absence of a distributee whose name appeared 
on a quarterly payroll was first explained by report of his 
death to the paymaster, notation of which was made oppo¬ 
site such name on the roll then in use. Also the report of a 
birth was sometimes first received at the pay counter, a no¬ 
tation thereof being made on the current roll in order that 
the name of such new-born might not escape proper entry 
on the forthcoming per capita payroll. Such rolls, icitli said 
notations of births and deaths thereon, thus became a part 
of the records of the United States at the Osage Agency. 


Where records, as in the instant case, are necessarily 
made, kept, and maintained for a specific purpose, their fu¬ 
ture use as evidence is limited to such necessity and pur¬ 
pose. This is an old rule and its application is forcibly em¬ 
phasized in Ilegler v. Faulkner, 153 U. S. 109. To give effect 
to the Treaty of July 30,1S30, with certain tribes of Indians, 
Congress, by the Act of July 31, 1854 (10 Stat. 332), pro- 
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vidod for allotments to half-breed Indians of the Iojwa tribe. 
In conformity therewith such members were determined 

and the lands dulv allotted. Thereafter litigatioii ensued 

1 

involving the title to the lands received by George Wash¬ 
ington. To establish the age of the allottee his Successor 
offered to introduce in evidence portions of the Allotment 
record. The Court held that determining whether or not 
George Washington was entitled to an allotment did not 
necessitate the finding of his age, and that any djita com¬ 
piled or kept in connection therewith was surplusage and 
not admissible in evidence. To the same effect is Jj [alone v. 
Alder dice, 212 Fed. 66S. | 

As stated, this was because the matter of agej was im¬ 
material in connection with the right to an allotment. Here, 
on the contrary, as will be seen later, the fact of dentil prior 
to January 1. 1906, icas the decisive point in the 'case and 
had to be determined by the Secretary of the Interior in or¬ 
der to ascertain whether or not Timothy Hamiltonl was en¬ 
titled to enrollment under the act . To the end that [the fore¬ 
going Acts of Congress and the regulation of thje Secre¬ 
tary of the Interior might be duly effectuated through a 
correct current quarterly tribal roll of living Osa^es, with 
deceased members brought forward thereon for one pay¬ 
ment after death, the compilation and keeping at the Osage 
Agency of all of said records were absolutely necessary. 
With such records, supervised and maintained by th|e United 
States, kept as a matter of necessity, and by forcb of cir¬ 
cumstances revised from time to time, Congress, by the Act 
of June 28, 1906 (34 Stat. 539), placed said essential rec¬ 
ords in evidence to establish the facts which had necessitat- 

i 


ed their compilation, and by so doing made such records the 
basis of a FIXAL roll for the division of the lands and 
funds of the tribe. 


The Act of 1906. 


Section 1 of the act reads: 


‘‘Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, that the roll of the Osage tribe of Indians, 
as shown by the RECORDS of the United States in the 
office of the United States Indian Agent at the Osage 
Agency, Oklahoma Territory, as it existed on the first 
day of January ^nineteen hundred and six, and all chil¬ 
dren born between Januarv first, nineteen hundred and 
six, and July first, nineteen hundred and seven, to per¬ 
sons whose names were on said roll on Januarv first, 


nineteen hundred and six, and all children whose names 
are not now on said roll, but who were born to members 
of the tribe whose names were on the said roll on Jan¬ 
uary first, nineteen hundred and six, including the chil¬ 
dren of members of the tribe who have, or have had, 
white husbands, is hereby declared to be the roll of said 
tribe and to constitute the legal membership thereof: 
Provided, that the principal chief of the Usages shall, 
within three months from and after the approval of 
this Act, file with the Secretary of the Interior a list 
of the names which the tribe claims were placed upon 
the roil bv fraud, but no name shall be included in said 
list of any person or his descendants that was placed 
on said roll prior to the thirty-first day of December, 
eighteen hundred and eighty-one, the date of the adop¬ 
tion of the Osage constitution, and the Secretary of the 
Interior, as early as practicable, shall carefully investi¬ 
gate such cases and shall determine which of said per- 
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sons, if any, are entitled to enrollment; but tllie tribe 
must affirmatively show what names have bee^i placed 
upon said roll by fraud; but where the rights of per¬ 
sons to enrollment on the Osage roll have becjn inves- 

i 

tigated by the Interior Department and it has jbeen de¬ 
termined by the Secretary of the Interior tjiat such 
persons were entitled to enrollment, their nances shall 
not be stricken from the roll for fraud except upon new- 
lv discovered evidence; and the Secretarv of the lute- 
rior shall have authority to place on the Osage roll 
the names of all persons found by him, after iijvestiga- 
tion, to be so entitled, whose applications were pend¬ 
ing on the date of the approval of this Act; jand the 
said Secretary of the Interior is hereby authorized to 
strike from the said roll the names of persons or their 
descendants which he finds were placed thereon by or 
through fraud, AND THE SAID ROLL AS ABOVE 
PROVIDED, AFTER THE REVISION A^ T D AP¬ 
PROVAL OF THE SECRETARY OF THE) INTE¬ 
RIOR, AS HEREIN PROVIDED, SHALL CONSTI¬ 
TUTE THE APPROVED ROLL OF SAID jTRIBE; 
and the action of the Secretary of the Interior in the 
revision of the roll as herein provided shall \be final, 
and the provisions of the Act of Congress of\ August 


fifteenth , eighteen hundred and ninety-four, 


twenty - 


eighth statute at large , page three hundred fond five , 
granting persons of Indian blood who have been denied 
allotments the right to appeal to the courts, are hereby 
repealed as far as the same relate to the Osage Indians; 
and the tribal lands and tribal funds of said tribe shall 
be equally divided among the members of saidj tribe as 
hereinafter provided.” (Italics and capitals adjded.) 

The purpose of the Act is stated in the title toj be “for 

i 

lie division of the lands and funds of the Osage Tribe of 
Indians.” To accomplish this division it was first necessary 
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to determine the persons entitled to participate therein. 
Tliis could be done only by the preparation and approval of a 
final roll, the effect of which is permanently to fix the tribal 
membership and the number of units into which the com¬ 
mon property is to be divided. Upon approval of such a roll 
the shares of deceased enrollees in future payments go to 
their heirs and after-born children are excluded. The roll 
was approved by the Secretary of the Interior on April 11, 
190S (R. 19); and does not contain the name of Timothy 
Hamilton. 


Opposing Constructions of the Act. 

Appellees \ 

The contention of appellees is that the Act confirmed 
the December, 1905, payroll as to all persons listed there¬ 
on, whether living or dead , as the basic roll for the division 
of the tribal property; that because the name of Timothy 
Hamilton appears on said roll he became entitled, though 
dead, to a distributive share of such property; and that it 
was therefore the ministerial duty of the Secretary of the 
Interior to pay said share to his heirs. 

Departm smal. 

Appellant’s predecessor in office interpreted the Act as 
meaning that the basic roll for the division of the common 
property should consist of all tribal members in being on 
January 1 , 1906 , k ‘as shown by the records of the United 
States'- at the Osage Agencv. As said records disclosed 
that Timothy Hamilton had died on November 19 or 20, 
1905, his name was omitted from the final roll. This con¬ 
struction of the Act was based on an opinion of the Assist¬ 
ant Attorney General of the United State* dated August 
10, 1906 (R. 30), reading in part as follows: 


‘‘January 1, 1906, is the important dat<[ in this 
legislation. It is clearly intended that all meijnhers of 
the tribe in being on that dag shall share in tl|e distri¬ 
bution of the tribal property. The lands and funds of 
the tribe were communal property in which no| individ¬ 
ual held a separate interest or one that would] descend 
at his death to his heirs. Eg death the interest of the 
individual in the tribal property terminated. Only 
those living’ January 1, 1906, had any interesj therein 
that dav. None could claim anv interest bv inheritance 
but hold alone by virtue of his personal right |of mem¬ 
bership in the tribe. The membership of the ti\ibe as it 
iras eonstit uted Januarg 1 , 1906, must be treated as 
the thing had in view by the law. An individual who 
died before that date was not then a member of the 
tribe and for the purposes of division of the tribal prop¬ 
erty under this Act it must be considered that his name 
teas erased from the tribal roll at the time of his death.’ 7 

Tn his answer appellant sets out that Timothf Iiamil- 
ton died in November, 1905; that his name was brought for¬ 
ward on the December 12,1905, payroll as a deceased mem¬ 
ber for one payment after death; and that because he was 
not alive on January 1, 1906, he was not entitled tojhave his 
name inscribed on the final roll. Appellees’ demurrer ad¬ 
mits the facts alleged in the answer. 

First and Second Assignments of Error. 

Being intimately related, the first and secontj assign¬ 
ments of error mav be convenientlv treated together as 

•/ %> j 

though reading, ‘‘The Court erred in sustaining] the de¬ 
murrer and allowing the writ.” | 

( 1 ) The petition itself is defective. 

The duties which will be enforced bv mandamus must 

* 
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be such as are clearly and peremptorily enjoined by law 
(United States v. Windom , 137 U. S. 636; United States v. 
Lamont, 155 V. S. 303; United States v. Union Pacific Bail- 
road Co 160 U. S. 1; Missouri v. Murphy, 170 IT. S. 78). 
The petition must set out all facts necessary to entitle the 
relator to relief and show that a plain legal duty rests upon 
respondent to perforin the act (38 C. J. 868). 


Appellees based their case upon the following provi¬ 
sions of the Act: 


First (Section 1). “That the roll of the Osage 
Tribe of Indians, as shown by the records of the United 
States in the Office of the United States Indian Agent 
at the Osage Agency, Oklahoma Territory, as it existed 
on the first day of January, nineteen hundred and six, ” 
with certain immaterial additions, “is hereby declared 
to be the roll of said tribe and to constitute the legal 
membership thereof” (R. 2). 

Second (Section 1). “And the tribal lands and 
tribal funds of said tribe shall be equally divided among 
the members of said tribe as hereinafter provided.” 
(Erroneouslv quoted in petition as “hereinbefore” R. 
3). 

Third (Section 4). “That all the funds of the 
Osage Tribe of Indians * :r; * shall be segregated * * * 
and placed to the credit of the individual members of 
said Osage Tribe on a basis of a pro rata division 
among the members of said tribe, as shown by the au¬ 
thorized roll of membership as herein provided for, or 
to their heirs as .hereinafter provided” (R. 3). 


Fourth (Section 6). “That the lands, moneys, and 
mineral interests herein provided for of any deceased 
member of the Osage Tribe shall descend to his or her 
legal heirs according to the laws of the Territory of 
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Oklahoma or of the state in which said reservation 
may be hereafter incorporated, except where j a dece¬ 
dent leaves no issue, nor husband nor wife, i|i which 
case said lands, moneys, and mineral interests jnust go 
to the father and mother equally” (R. 4). 

The roll in existence at the Osage Agency on January 

I 

1, 1906, was that for the quarterly payment made! on De¬ 
cember 12, 1905, which carried the name of Timothjy Ham- 

i 

ilton for one payment after death under the departmental 
regulation previously quoted herein. Appellees claim that 
the first provision confirmed this roll as the basic (roll for 
the division of the tribal property; that the only authority 
given the Secretary of the Interior thereover was to add 
certain names and eliminate fraudulent enrollees asj provid¬ 
ed in the same section of the Act; that because the jiame of 
Timothy Hamilton appears on said roll lie became (entitled 
under the second and third provisions, whether lijving or 
dead, to a vested distributive share of the tribal property; 
that upon his death such share descended to his lieiijs under 
the fourth provision; and that it was therefore the min¬ 
isterial duty of the Secretary of the Interior to pay same 
to petitioners in that capacity. 

The language of the first provision is merely ja statu¬ 
tory declaration and does not enjoin any duty ujpon the 
Secretary of the Interior. While, the second, tlprd, and 
fourth provisions stipulate that the common property shall 
be equally divided among the members of the tribe 
heirs, they do not, either “clearly and peremptorily’ 
erwise, direct the Secretary of the Interior to allow a dis¬ 
tributive share of such property to one who died before 


or their 
’ or otli- 
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January 1, 1906, as had Timothy Hamilton, which is the re¬ 
lief asked herein; and there is no language elsewhere in the 
Act susceptible of this construction. 

Thus the petition does not make out a case of man¬ 
damus, and the Act itself contains no provision command¬ 
ing the Secretary of the Interior to perform the alleged 
dutv sought to be enforced. 

( 2 ) The duty imposed upon the Secretary of the In¬ 
terior by the Act is not controllable by mandamus. 

The writ lies against a public officer only to compel the 
performance of a purely ministerial duty imposed upon 

him bv law (Kimberlin v. Commission to the Five Civilized 

* 

Tribes, 104 Fed. 653). 

That duty in this case was the preparation and aprov- 
al of a final roll of the Osage Tribe, which necessarily in¬ 
volved the exercise by him of independent judgment and 
discretion, not only as to the interpretation of the law, but 
also in the determination of the facts. Two questions of law 
earlv confronted th4 Secretary of the Interior in the admin- 
istration of the Act —first (the Act being silent on the 
point), whether or not the names of persons who had died 
before January 1, 1906, should be inscribed on the final roll; 
and, second , if the death of a person alive on that date but 
who died before actually receiving an allotment of land, de¬ 
prived such decedent of the right to same. His decision on 
these points was based upon the opinion of the Assistant 
Attorney General of the United States previously mentioned 
herein. 

As to discretion in the determination of the facts, it 
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seems sufficient to mention section 12 of thet Act, which 

i ' 

! 

reads: 

“That all things necessary to carry hjto effect the 
provisions of this Act not otherwise hereiili specifically 
provided for shall be done under the authority and di¬ 
rection of the Secretary of the Interior. 

( 3 ) Appellant’s immunity to an action of mandamus 
herein is not dependent upon the correctness of his prede¬ 
cessor’s interpretation of the law or determination of the 
facts. 

This proposition is supported by the following cases 
(quotations from syllabi) : 

“The courts will not interfere bv mahdamus with 

i 

the executive officers of the government in j the exercise 
of their ordinal*v official duties, even where those du- 
tics require an interpretation of the law. 7 ' 

—United States v. Black, 128 U. S. 40. 

Mandamus “may not lawfully issue ro command 
or control an executive officer in the discharge of those 
of his duties which involve the exercise <pf his judg¬ 
ment or discretion, either in the construction of the 
law , or in determining the existence or ^ffect of the 
facts. It may not lawfully issue to reviewj reverse, or 
correct the erroneous decisions of an executive officer 
in such cases, even though there mag be nolother meth¬ 
od of review or correction provided bg laic. The Com¬ 
mission to the Five Civilized Tribes is a special tribun¬ 
al, vested with judicial power to hear anfl determine 
the claims of all applicants to it for citizenship in the 
Five Nations; * * * and the courts have no jurisdic¬ 
tion, by the use of the writ of mandamus, to correct its 
errors, control its decisions, review or reverse its judg - 
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ments, or to compel it to make different decisions upon 
these questions.'’ 

—Kimberlin v. Commission to the Five Civilized 
Tribes , 104 Fed. 653. 

“"Where an officer is given discretion as to con¬ 
struction of a statute under which he is to operate, the 
Court can not control his actions by mandamus, al¬ 
though it mag not agree with his interpretation of the 
statute 

—Work v. United States ex rel. Fives , 267 U. S. 175. 

“A correct conclusion was not necessary to the 

finality and binding character” of the decisions of the 

Dawes Commission. “It mav be that the Commission, 

+ * 

in acting upon the many cases before it, made mistakes 
which are now impossible of correction.” 

—United States v. Wildcat 9 244 U. S. 111. 

However, as clearly shown under the third assignment 
of error, said interpretation and determination were not 
erroneous. 

( 4 ) The action of the Secretary of the Interior was 
not arbitrary or capricious. 

The petition (R. 8) asserts that the action of the Sec¬ 
retary of the Interior in omitting the name of Timothy Ham¬ 
ilton from the final roll was arbitrary and capricious. There 
is nothing in the record to justify this allegation, and the 
point is not covered by appellees ’ brief. As stated elsewhere 
herein, all were treated alike, and no one was enrolled who 
was not alive on January 1, 1906, except children born be¬ 
tween that date and July 1, 1907, as provided in the Act. 
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The action of the Secretary of the Interior in (this case 
was based on the inherent nature of an Indian trib(j and the 
opinion of the Assistant Attorney General of thj) United 
States; and, as shown later herein, was in accordance with 

i 

the settled departmental practice, the policy of Cjongress, 

i 

and the adjudicated cases. Therefore it was neither arbi¬ 
trary nor capricious. 

Third Assignment of Error. 

“The Court erred in holding, in effect, 
death of Timothy Hamilton before January 1, 
not prevent him from acquiring rights of tri 
bership under the Act of June 28, 1906. ” 

( 1 ) The Act did not confer tribal rights Upon any 
person who died before January 1, 1906. 

i 

Section 1 provides, in effect, that the final rojll for the 
distribution of the tribal property shall consist of the four 
classes named below: ! 

i 

A. All persons who were members of the! tribe on 
January 1, 1906, as shown by the “records of the 
United States” at the Osage Agency. 

B. All children born to such members between Janu¬ 
ary 1, 1906, and July 1, 1907. 

C. All unenrolled children born to members in Class 

A. ! 

D. Persons with applications pending at the date of 
the Act and found entitled to enrollment by the 
Secretary of the Interior, not included in the three 
foregoing groups. 


j that the 
1906, did 
pal mem- 
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Xo person was entitled to enrollment unless coming 
within one or the other of these four classes. They alone 
were to comprise 4 the final roll and participate in the divi¬ 
sion of the tribal property. There is no provision anywhere 
in the Act conferring the right to share in that property 
upon a member of the tribe who died before January 1, 
1906. This is the decisive date, since it is the definite line of 
demarcation between tribal rights and individual ownership 
of the property. On the basis of the opinion of the Assist¬ 
ant Attorney General of the United States, no one was en¬ 
rolled who was not then alive, except children born between 
that date and Julv 1, 1907. 


Including Timothy Hamilton, there were on the De¬ 
cember, 1905, payroll the names of twenty-four deceased 
members, all of whom were thereafter dropped, having 
been brought forward thereon solely by virtue of the regu¬ 
lation providing for one payment after death. Also, there 
were on this roll the names of six persons then alive but 
who died before January 1, 1906, none of whom was placed 
on the final roll. The twenty-three other persons in a posi¬ 
tion identical with Timothy Hamilton, as well as the six 
members who died after the December 12, 1905, payment 
and before January 1, 1906, were all dealt with in the same 

wav. 

•> 


( 2 ) The Act did not confirm the December 12, 1905, 
payroll and give each person listed thereon, whether living 
or dead, a vested distributive share of the tribal property. 

The relevant provision reads: 

4 4 That the roll of the Osage tribe of Indians, as 


19 


shown by the records of the United States in| the office 

of the United States Indian Agent at the Osagb Agency, 

Oklahoma Territory, as it existed on the fiilst dav of 

* 7 j 

-3^”cT ^ j n. l c toon liun(3i- ocl ^nd six” (Italic^ added), 

i 

with the specified additions not material here, 

i 

“is hereby declared to be the roll of said tribe a^id to con¬ 
stitute the legal membership thereof.” 

I 

Xot “record,” but records. The Decemberj 12, 1905, 
payroll is but one record. If it had been the intention of 
Congress to confirm this particular roll there would have 
been no necessity for using the plural form of (the word. 
This language can only mean that all pertinent records at 
the Osage Agency showing the “legal” (living) member¬ 
ship of the tribe on January 1, 1906, were to be examined 
and the final roll made up in accordance therewith, whether 
such records were compiled before or after that [late . The 
name of Timothy Hamilton appears on six different “rec- 
ords of the United States” at the Osage Agency (R. 20), as 
follows: 

Roll for September, 1905, payment: Notation under 
Amos Hamilton family group, “TimothvJ born Oct. 
20,1905.” * *j 

Minutes of Tribal Council held on December 4, 1905: 
Timothy Hamilton, born October 20, 1905; died 
November 20, 1905. 

Roll for December 12,1905, payment: Timothy Hamil¬ 
ton, born October 20, 1905. 

Roll for March, 1906, payment: Timothy jHamilton, 
died November 19, 1905. | 

Official record of births at Osage Agency :j Timothy 
Hamilton, born October 20, 1905. j 


Official record of deaths at Osage Agency: Timothy 
Hamilton, died November 19,1905. 

As indicated, three of these records (the December, 
1905, council minutes 1 ; the March, 1906, payroll; and the of¬ 
ficial record of deaths at the Osage Agency), show Timothy 
Hamilton's death prior to January 1, 1906. 

As construed bv the Secretary of the Interior on the ba- 

*/ •> 

sis of the opinion of the Assistant Attorney General of the 
United States, the phrase in question means that all mem¬ 
bers of the tribe living on January 1, 1906, together with 
the specified additions, were to be enrolled on the final roll, 
which was to be made up and approved by the Secretary of 
the Interior for the distribution of the tribal property. It 
was necessary to fix a specific date and to have an authori¬ 
tative list of the members of the tribe at that time, as the 
starting point for the preparation of the final roll . This 
(.late was set at January 1, 1906. What better evidence of 
the tribal membership on said date could be had than the 
written records on tile at the Osage Agency? It was perfect¬ 
ly natural, therefore, for Congress thus to limit the ‘‘legal 
membership” of the tribe at that time (January 1, 1906) 
and for the purpose indicated (to serve as the starting point 
for the preparation (if the final roll). And this is all that the 
language means. 

( 3 ) Whenever Congress has intended to confirm a par¬ 
ticular roll as a basis for the distribution of tribal property, 
it has used express language to this effect and specifically 
excluded decedents. 

Section 21 of tile Act of June 28, 1898 (30 Stat. 503), 
adopted and confirmed the 1880 Cherokee roll and the J. 
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W. Dunn 1367 Creek Freedmen roll, respectively, as fol¬ 
lows : ! 

61 That in making rolls of citizenship of [the several 
tribes, as required by law, the Commission fo the Five 
Civilized Tribes is authorized and directed to take the 
roll of Cherokee citizens of eighteen hundred and eigh¬ 
ty (not including freedmen) as the only rojl intended 
to be confirmed by this and preceding Acts of Con¬ 
gress.’ 9 

“The roll of Creek freedmen made by J + AY. Dunn, 
under authority of the United States, prior to March 
fourteenth, eighteen hundred and sixty-seven, is here- 

bv confirmed.” 

•/ 

Owing to the time that had elapsed such rollsj of course, 

I 

carried the names of persons who had died since j they were 
made up. To guard against their inclusion on tliej final rolls 
for tribal rights, in each case the Commission w*}s directed 
by the Act, 

“to enroll all persons now living whose names j are found 
on said roll.” (Italics added.) 

Here, on the contrary, the statute does not ev^n mention 
the December 12, 1905, payroll, and the word “confirmed,” 
upon which appellees predicate their entire case, is not used. 

( 4 ) A dead person can not be a “legal” meryber of an 
Indian tribe. 

The Act provides, in effect, that the roll of [he Osage 
Tribe as it existed on January 1, 1906, as shown by the rec¬ 
ords at the Osage Agency, plus the specified additions, shall 
constitute the “legal membership” of the tribe. Thus, Con¬ 
gress plainly had in mind the membership of the tribe on 
that date as determined from the records at tjlie Osage 
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Agency in accordance with the established legal principles 
of the matter. 


A statute should be read in the light of earlier rele¬ 
vant acts and the general policy of the law at the time of its 
passage (25 K. C. L., page 1052, section 277). Prior to a 
final roll the right of an individual Indian to participate in 
the common property depends wholly upon tribal member¬ 
ship, which is terminated by death (Fleming v. McCurtain, 
215 U. S. 56; Sizemore v. Brady , 235 U. 8. 441). This rule 
is based upon the inherent nature of an Indian tribe, as pre- 
viouslv discussed herein. 


( 5 ) On general principles, the departmental construc¬ 
tion of the Act should not be set aside; and, in addition, it 
is upheld by the adjudicated cases. 

The construction given to a statute by those charged 
with the duty of executing it is always entitled to the most 
respectful consideration and ought not to be overruled with¬ 
out cogent reasons (United States v. Moore, 95 U. S. 760; 
Logan v. Davi s, 255 U. 8. 613; LaRoque v. United States, 
239 U. S. 62). Xo such reasons exist in this case. 

The construction placed upon a statute by the officers 
whose duty it is to execute it, is entitled to great considera¬ 
tion (Union Insurance Company v. Hoge, 21 How. 35), espe- 
ciallv if such construction has been made by the highest offi- 
cers in the executive department of the Government (United 
States v. Finnell, 1S5 U. S. 236); and such construction 
should not be disregarded or overthrown unless it is clearly 
erroneous (Sells v. United States, 36 Ct. Cl. 94). 

The construction of the Osage Act on the point here in 
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dispute was made by the Secretary of the Interior (the of¬ 
ficer charged with its execution) on the basis of in opinion 
of the Assistant United States Attorney General; and ap¬ 
pellees, upon whom the burden rests, have not spown that 
it is erroneous. On the contrary, it is submitted that the 
correctness of that construction has been demonstrated 
herein, as in accordance with the purpose and language of 
the Act, the settled departmental practice, the | policy of 
Congress, and also the adjudicated cases as shown later 
herein. 

However, it has been shown under the first alnd second 
assignments of error that appellant’s immunity|to an ac¬ 
tion of mandamus herein is not dependent upon tl|e correct¬ 
ness of his predecessor’s interpretation of the lawf or deter¬ 
mination of the facts. 

The weight to be given executive practice isjincreased 
when the legislature fails to indicate its disapproval of the 
settled departmental construction of a law, or wlnjire an im¬ 
plied approval of such construction may be deduced from 
subsequent legislation or failure to alter the practice by 
legislation. (United States v. Cerecedo Hermanns y Com - 
pania, 209 U. S. 337; United States v. Johnston, 124 U. S. 
236; Robertson v. Doivning , 127 U. S. 607). Xo such disap¬ 
proval was indicated in the present case. 

Thus far the analysis of the differing views <pf the act 
entertained by appellant and appellees has been predicated 
solely upon the language used, measured by well-established 
rules of construction in the light of the applicable substan¬ 
tive law. However, there are adjudicated cases jinvolving 
almost identical facts, in which, after conceding la certain 
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roll or census as adopted, it lias been held that under simi¬ 
lar acts living persons only arc entitled to enrollment. 

Under the Act of April 28, 1904 (33 Stat. 539), the al¬ 
lotment of the White Earth Reservation was authorized. 
Said Act, like the Osage, made no specific mention of de¬ 
ceased members. To make the allotments considerable pre¬ 
liminary work was necessary. "While this was in progress 
the Secretary of the Interior issued the following instruc¬ 
tions to the agent: 

“But in making these additional allotments, the 
usual rule and practice of this office must be observed, 
namely, the Indian must be in being at the time the al¬ 
lotment is made or assigned to him; in other words, no 
allotment can be made to a dead Indian (Italics 
added.) 

Thereafter, and before the details were perfected but 
in anticipation thereof, Joseph Woodbury filed with the 
agent an application to be allotted specific lands. Though 
the agent advised him that arrangements for allotting the 
lands in question had not yet been perfected, he left his ap¬ 
plication and shortly thereafter died. After all preliminary 
work had been completed, an attorney, purporting to act for 
and on behalf of the deceased, called attention to the appli¬ 
cation filed by him before his death. As the particular tract 
in question had been allotted to another Indian, the decedent 
was given other land in lieu of same. Thereafter the Sec¬ 
retary of the Interior, upon advice of the Attorney Gen¬ 
eral, decided that the allotment to Woodbury was invalid 
because of his prior death, and forthwith cancelled it. 
Later Edith Woodbury, widow of the decedent and adminis- 


tratrix of his estate, for and on behalf of herselfj and other 
heirs, made another application for allotment inj the name 
of her deceased husband, and upon denial thereof institut¬ 
ed suit. 

The trial court dismissed Mrs. Woodbury’s' bill. Her 

V I 

appeal reached the Circuit Court of Appeals of tjhe Eighth 

i 

Circuit in Woodbury v. United States, 170 Fed. ^02, where, 
after a review of the facts, the Court, in affirming! the action 
of the Secretary of the Interior and the judgment below, 
at page 305, held: 

1 ‘ Until the allotment was made, Woodbijrv’s right 
was personal—a mere float—giving him no right to any 
specific property. This right, from its nature, would 
not descend to his heirs. They, as members of the tribe, 
were severally entitled to their allotments in their own 
right. To grant them the right of their ancestor, in 
addition to their personal right, would give tlfem an un¬ 
fair share of the tribal lands. The motive underlying 
such statutes forbids such a construction.” I 

To the same effect and on similar facts is J^aRogue v. 

United States, 239 U. S. 62. j 

( 6 ) Whenever Congress has spoken on the point in 
dispute it has uniformly recognized and applied the same 
rule by specifically limiting the distribution of tribal prop¬ 
erty to Indians living on a certain date. 

The Acts cited below conclusively demonstrate this 

fact: | 

June 2, 1900 (31 Stat. 250), limiting rights! to enroll¬ 
ment and distributive shares in the property of the 
Seminole Indians to persons “living” o|n the 31st 
day of December, 1S99. 


June 30, 1902 (32 Stat. 501), limiting rights to enroll¬ 
ment and distributive shares in the property of the 
Creek Tribe to persons “living” on May 25, 1901. 

July 1, 1902 (32 1 Stat. 646), limiting rights to enroll¬ 
ment and distributive shares of the property of the 
Choctaw and Chickasaw Tribes to persons “living 
on the date of the final ratification of this agree¬ 
ment.’ ’ 


July 1, 1902 (32 Stat. 720), limiting rights to enroll¬ 
ment and distributive shares in the property of the 
Cherokee Tribe to persons * * living ” on September 
1, 1902. 


March 3, 1905 (33 Stat. 1071), authorizing the addition 
to the Choctaw and Chickasaw tribal rolls of the 
names of all children born subsequent to Septem¬ 
ber 25, 1902, and prior to March 4, 1905, and “liv¬ 
ing" on the latter date; authorizing the addition to 
the Creek tribal rolls of all children born subse¬ 
quent to May 25, 1901, and prior to March 4, 1905, 
and “living" on the latter date; and authorizing 
the addition to the Seminole tribal rolls of the 
names of all children born prior to March 4, 1905, 
and “ living ” on that date. 


April 26, 1906 (34 Stat. 137), authorizing the enroll¬ 
ment of all Children born to members of the Choc¬ 
taw, Chickasaw, Cherokee, and Creek Tribes prior 
to March 4, 1906, and who were “living” on that 
date. 


Appellees’ brief (pages 19 and 20) cites these same 
Acts, apparently contending that in this single instance 
Congress made an exception of the Osages and vested a 
distributive share of the tribal property in a dead Indian 
merely because the Act does not, in express lamguage, 
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exclude decedents . This implication is the only basis of their 
claim. The rule is just the opposite. Assuredly tike six Acts 
of Congress cited (all prior to the Osage law) arb sufficient 
to set up a general rule or established practice on [this point, 
an exception to which is not lightly to be presumed, but 
must be clearly shown. 

The legislature is presumed to have acted wjith knowl¬ 
edge of prior legislation on the same subject and judicial de¬ 
cisions thereunder; of the construction placed on any pre¬ 
vious relevant law by the executive officers acting under 
it; and with full information of the subject-mat|ter of the 
statute. It is presumed that the legislature did jiot intend 
to make any alteration in the existing law beyond what it 
specifically declares (59 C. J., page 100S, paragraph 600). 

Therefore, to admit Osage decedents to participation 
in the tribal property contrary to the general rule, it would 
have been necessary to mention them specifically i|n the Act. 

I 

This was not done. | 

Fourth Assignment of Error. 

“The Court erred in not overruling the demurrer 

and dismissing the petition for lack of jurisdiction.” 

(1) The Court did not have jurisdiction to allow the 
writ because the action of the Secretary of the Interior in 
this case is not controllable by mandamus. 

This proposition has been already considered in detail 
under the first and second assignments of error, pnd noth¬ 
ing further need be said about it here. 

(2) The Court did not have jurisdiction of the subject- 
matter because the roll in question is a final roll prepared 
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by authority of Congress for the distribution of the tribal 
property of the Osage Indians. 

On general principles, necessarily such a roll must be 
final and conclusive. Otherwise there would be no “fixity” 
of the individual property rights which it is the purpose 
of the roll to set up, because the tribal membership would 
be constantly fluctuating bv reason of successive births and 

• V. . • 

deaths. This is the only way by which a permanent and 
equitable divison of the tribal property can be made. 

Further, however, the Act provides: 

“And the action of the Secretary of the Interior in 

% 

the revision of the roll as herein provided shall be 

final. * ? 


On page S of their brief appellees contend that the final¬ 
ity of the action of the Secretary of the Interior was limited 
•> •> 

to the names over which he was given jurisdiction by the 
Act; and in the petition (paragraphs 5, 6, and 10, R. 4, 6) 
they allege that he,had no jurisdiction over the name of 
Timothy Hamilton because same was not submitted under 
“fraud" proceedings in accordance with the Act. The point 
thus attempted to be made is immaterial. Under the opin¬ 
ion of the Assistant Attorney General of the United States 
the name had been automatically eliminated by death. The 

* v 

provision as to fraud proceedings applied only to living 
persons. As Timothy Hamilton was dead, no such proceed¬ 
ings were necessary in his case. 


Similar filial rolls for a like purpose have been made of 
the Five Civilized Tribes of Oklahoma under the Act of 
April 26, 1906 (34 Stat. 137). In several cases the Supreme 
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Court of the United States lias upheld the finality of these 
rolls as against judicial interference. See Lowe Fisher, 
223 U. S. 95; Cherokee Nation v. Whitmire , 223 ijl. S. 108; 
United States v. 2G0 U. S. 220. j 

( 3 ) In the present case (as to the Osages) Congress 
specifically abrogated the right of appeal allowed by the 
Act of August 15, 1894 (28 Stat. 305). j 

The applicable provision of this Act states: 

“That all persons who are in whole or in part of In¬ 
dian blood or descent who are entitled to an Allotment 
of land under any law of Congress or who claim to be so 
entitled to land under any allotment act or u^ider any 
grant made by Congress, or who claim to lijave been 
unlawfully denied or excluded from anv allotment or 
any parcel of land to which they claim to be lawfully 
entitled bv virtue of anv Act of Congress, mav com- 
mence and prosecute or defend any action, suit, or pro¬ 
ceeding in relation to their right thereto, in the proper 
Circuit Court of the United States. 

“And said Circuit Courts are hereby ghlen juris¬ 
diction to try and determine any action, suit, or pro¬ 
ceeding arising within their respective jurisdictions, 
involving the right of any person, in whole or ijn part of 
Indian blood or descent, to any allotment of land un¬ 
der any law or treaty.” 

The repeal provision in the Osage Act reads: 

“And the action of the Secretary of the Interior 

* 

in the revision of the roll as herein provided shall be 
final, and the provisions of the Act of Congress of Au¬ 
gust fifteenth, eighteen hundred and ninety-four, Twen¬ 
ty-eighth Statutes at Large, page three hundred and 
five, granting persons of Indian blood who have been 
denied allotments the right of appeal to the colurts, are 
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hereby repealed a* far a* the same relate to the Osage 
Indians." (Italics added.) 

An excerpt from the congressional debate on the bill 
follows: 

“Mr. Finley: Does the gentleman think the tak¬ 
ing away the right to resort to the courts to settle the 
membership of this tribe is good policy? 

“Mr. Zeno it : In answer to the gentleman, in ref¬ 
erence to that matter, it seems to have been universally 
conceded that they wanted the matter settled in this 
summary way, without appeal to the courts.(40 Cong. 
Fee. 7*200.) 


On pages 14 and 15 of their brief appellees assert that 
the Act of 1S94 is inapplicable to the circumstances of the 
present case because the Secretary of the Interior had no 
jurisdiction over the name of Timothy Hamilton: and hence 
that the repeal provision in the Osage Act did not operate to 
deprive them of access to the courts herein. 

The point as to jurisdiction of the Secretary of the In¬ 
terior over the name of Timothv Hamilton has alreadv been 
answered. The repeal provision is in very broad and com¬ 
prehensive terms and no exceptions are made. Therefore 
it would seem applicable to the present case. 


( 4 ) The Court did not have jurisdiction owing to the 
absence of necessary parties. 

This point is discussed in detail under the fifth assign¬ 
ment of error and, like the first one hereunder, is repeated 
now merely as cumulative argument on the matter of juris¬ 
diction, and so that all propositions thereon will be brought 
together in one place for the convenience of the Court. 
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Fifth Assignment of Error. ! 

“The Court erred in not overruling the demurrer 
and dismissing the petition for absence ofj necessary 
parties.” 

( 1 ) Petitioners were not entitled to any notice of the 
final roll. 

| 

In paragraph 9 of their petition (R. 5) Mrj. and Mrs. 
Hamilton complain that they had no notice of [the prepa¬ 
ration, closing, or approval of the final roll from[ which the 
name of their deceased son had been omitted, 'i'liis was a 
matter of common notoriety among all the Indians, and it 
is inconceivable that Timothy’s parents did notj have full 
information about it. Aside from this, however, ithey were 
entitled to no notice (United States, ex rel. Johnson, et al., 
v. Secretary of the Interior, 253 U. S. 209). At jthe outset 
departmental officials led Mrs. Johnson and her associates 
to believe that they would be enrolled. In fact, a j favorable 
report had been made to the Secretary of The Interior and 
he, in turn, had written to the Commissioner to the Five 
Civilized Tribes, saying, “ Your decision is hereby affirmed,” 
of which no notice was given to Mrs. Johnson, j 

A few hours before the expiration of the time for the 
closing of the rolls the Secretary changed his mind and, 
without notice to Mrs. Johnson and her associate^, ordered 
that they not be enrolled, and that their names be stricken 
from such rolls in the event they had been placecj thereon. 
Alleging that they had no notice of the contemplated action, 
Mrs. Johnson and her associates sought a writ! of man¬ 
damus to compel their enrollment, and upon its denial they 
prosecuted the appeal. The Court held: 
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‘‘The Secretary of the Interior can not be com- 
polled by mandaiinus to place upon the rolls of the Creek 
Nation the names of certain persons who, on the last 
day fixed by statute for the final completion of the rolls, 
he decided, reversing* his prior decision without notice 
to the In ft ions, should be excluded from the rolls, with 
a direction that if they were already on the rolls, which 
was not the case, they should be stricken off. 7 ' (Italics 
added.) 

( 2 ) The Osage enrollees, their heirs and assigns, were 
not only entitled to notice, but they were necessary parties 
to the action herein. 

Enrollment on adinal roll of onlv the shortest duration 
vests a right which cannot be taken away without notice 
(Garfield v. United States, ex rel. Gold shy . *211 U. S. 249; 
Ballinger v. Frost, 216 U. S. 240). In the first case, under 
the Act of June 10, 1896, Goldsby made application to the 
Dawes Commission, and he and his minor children were by 
it enrolled. The Secretary of the Interior approved the ac¬ 
tion of the Commission on April 26, 1906. Goldsby selected 
his land and received a certificate of allotment from the 
Commission, but no patent was issued. On March 4, 1907, 
the date on which said rolls were to be closed, the Secre¬ 
tary of the Interior, without notice to Goldsbv and his as- 

•- m/ 

sociates, erased his name from the roll and opposite the 
same caused the entry to be made, ‘Canceled March 4, 
1907. 7 7 The third paragraph of the syllabus in the case 
reads: 

‘‘The Secretary of the Interior is without author- 
ity to erase from the approved rolls of citizenship in 
the Choctaw and Chickasaw Nations, without notice or 
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hearing, the name of one who has received an allotment 
certificate and is in possession of the land.’, (Italics 
added.) j 

The facts in the Frost case are very similar. 

While appellees herein, as in the Johnson casejwere not 
entitled to notice, undoubtedly the 2,229 Osage pllottees, 
through enrollment, issuance of patents, and possession of 
their lands for many years, have acquired certain vested 
rights entitling them to notice of this action. 

Though one becomes entitled to notice immediately 
upon the vesting of a right, the courts have not bben hesi¬ 
tant to hold even more sacred rights such as thoise of the 
Usages, their heirs and assigns, which have been vested for 
a long period of time (Culley v. Mitchell, 37 F. | 2d. 493; 
Circuit Court of Appeals, 1930). | 

The Dawes Commission to the Five Civilized Tribes 
considered only the tribal blood of the applicants, jand as a 
consequence the child of a half-blood Seminole wo|man and 

i 

a full-blood Creek was enrolled as a quarter-blobd Semi¬ 
nole. Later, Congress by the Act of May 27, 190S, 35 Stat. 
312, removed restrictions on the alienation of tliel allotted 
lands of persons of less than 50% Indian blood. Although 
a three-quarter-blood Indian, such person became entitled to 
sell his land without supervision because he was I enrolled 

as a quarter-blood Seminole. Though said lands, ajs well as 

■ 

those of many other allottees under like or similai)* circum¬ 
stances, had become valuable through the prospect or dis¬ 
covery of oil and gas, they were sold for little or nb consid 
eration. As regrettable and far-reaching as the [situation 
was, the Court, in the Culley case, held: 
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“Finally, the Court is asked to reform the Semi- 
nolo roll created by Act of Congress and approved by 
the Secretary of the Interior. While we have grave 
doubts of the power of any court to alter this roll, it 
is sufficient now to sav that we can not enter an order 
reforming it as of twenty-odd years ago and divest prop¬ 
erty rights which have attached in the interim on the 
strength of it/’ (Italics added.) 


In contrast, is the order of the Court herein (R. 34), 
as follows: 

“Thereupon, the Court being fully advised, it is 
considered, ordered, and adjudged that the respondent, 
Harold L. Ickes, be, and he is hereby, commanded with¬ 
in twenty davs after this date to recognize the name of 
relators’ son, Timothy Hamilton, as now, and at all 
time * heretofore, on the final roll of the Osage Tribe of 
Indians confirmed by the Act of June 2S,1906.” (Italics 
added.) 


Persons having any material interest, however slight, 
in the result of the litigation are neeesary parties respon¬ 
dent to an application for writ of mandamus, and an appel¬ 
late court may, on its own motion, reverse a judgment grant¬ 
ing the writ where it appears from the record that persons 
whose rights were adjudicated thereby were not made par¬ 
ties in the trial court (Powell v. People, 214 Ill. 475, 73 N. 
E. 795). 

Mandamus will not lie as a general rule where the 
rights of third persons not parties would be injuriously af¬ 
fected. Where questions of grave importance concerning 
the rights of persons who have had no opportunity to be 
heard are involved in mandamus proceedings, the court, in 
the exercise of its discretion, may refuse the writ (Duncan 
Townsite Co. v. Lane , 245 U. S. 308). 
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* If the name of Timothy Hamilton, simply pecause it 
appears on the December 12, 1905, payroll, should now be 
inscribed on the final roll, so should the names of| the twen- 

i 

tv-nine other deceased members similarly situate^. 

The approved final roll of the Osages divided their 
lands, funds, and future income into 2,229 equal parts. The 
distributees personally or through their heirs aijd assigns 
have held their respective interests without question since 
that time. If thirty additional names should be inscribed 
on the roll, which is the full import of the .judgment below, 
the share of each distributee would be reduced to jl/2259 of 
said lands, funds, and future income, yet none of tllie owners 
of the 2,229 shares was served with process or had! any legal 
notice of the pendency of the suit. 

In this connection, paragraph 1 of section 4 of the Act 
is very significant. It provides: 

“That all the funds of the Osage tribe shall he 
segregated as soon as possible after January first, nine¬ 
teen hundred and seven, and placed to the credit of 
the individual members of the tribe, pro rata, las shown 
by the authorized roll of membership as hereip provid¬ 
ed for, or their heirs, as herein provided.’’ 

I 

Thus the Act itself directs that the segregation be made, 
not on the December 12, 1905, payroll, as contended by ap¬ 
pellees, hut on the final membership roll to be made up and 
approved by the Secretary of the Interior in accordance 
with the Act. This is the roll which made the division into 
the 2,229 equal parts mentioned above. It alone conferred 
vested rights such as appellees erroneously clairh on be¬ 
half of Timothv Hamilton, whose name is not on that roll. 

* 7 
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It is thus apparent that the enrolled Osages, their heirs 
and assigns, have a pecuniary interest in this case because 
the share of each ope in the tribal property would be pro¬ 
portionately reduced by the addition of the name of Timo¬ 
thy Hamilton to the final roll. Hence said enrollees, their 
heirs and assigns, were necessary parties. As they were 
not brought in, it is submitted that the court below had no 
authority to entertain this case. 


In attempted answer to this proposition, appellees, on 
page 15 of their brief, cite the plenary power of Congress 
“over the Osage Tribe, its membership, and their property 
rights.’' This power is, of course, well settled as to tribal 
rights and property. Such, however, is not the question here. 
This assignment of eror involves the deprivation of rested 
individual property rights by judicial fiat, and not by the 
Act, against which appellant makes no complaint, but is, on 
the contrary, seeking to uphold against the erroneous con¬ 
struction of the colift below. Hence the mention by appel¬ 
lees of the plenary power of Congress is not in point here. 


Undoubtedly Congress might, if it had seen fit, have 
given dead Osage Indians proportionate shares of the tribal 
property. But, as pointed out under the third assignment of 
error, to accomplish that result contrary to the general rule 
it would have been ,necessary to include them specifically. 
This was not done. 
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Conclusion . 


The petition is fatally defective in that it fails! to make 
out a case of mandamus; and the Act contains no provision 
“clearly and peremptorily” commanding the Secretary of 
the Interior to perform the act in question. The preparation 
of the final roll under the Act involved the exercise of judg¬ 
ment and discretion bv the Secretarv of the Interior!, both as 
to the construction of the law and the determination of the 
facts, and hence mandamus will not lie. 

Appellees ? construction of the Act, that it confirmed 
the December 12,1905, payroll; that accordingly, it was the 
ministerial duty of the Secretary of the Interior to inscribe 
on the final roll the names of all persons appearing there¬ 
on, whether living or dead; and that because the ijiame of 
Timothy Hamilton is on said December payroll he [became 
entitled, though dead, to a distributive share of thje tribal 
property, can not be justified by the language of phe Act 
(which neither mentions the roll in question nor uses the 
■word “confirmed") and is utterly at variance with tjie well- 
settled rules for the determination of tribal rights!. 

i 

On the contrary, the interpretation placed tlieifeon by 
the Secretary of the Interior, as the responsible executive 
officer charged with administration of the act, that it con¬ 
templated the “legal” (living) membership of the tpbe on 
January 1, 1906, as shown by the “records of the United 
States” at the Osage Agency, merely as the starting point 
for the preparation of the final roll, was based on an Opinion 
by the Assistant Attorney General of the United Statjes and 
is in harmony with the purpose and language of thje Act; 
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the long-established practice in such matters; the adjudi¬ 
cated cases; and prior Acts of Congress. But the finality 
of the roll was in nowise dependent upon the correctness of 
that construction. 

Said records show that Timothy Hamilton died in No¬ 
vember, 1905, and that the only reason for the appearance 
of his name on the December, 1905, payroll was for one pay¬ 
ment after death under departmental regulations. Hence, 
being dead, he was not a “legal” (living) member of the 
tribe on that date. Therefore his name was properly ex¬ 
cluded from the final roll. 


The Act itself makes the action of the Secretarv of the 


Interior final and conclusive and specifically abrogates the 

right of appeal to the courts thereunder. The 2,229 persons 

whose names appear on the final roll, their heirs and assigns, 

adverselv affected bv the order, had no notice of the action 
* « / 

and were not made parties below. Hence the trial court 
did not have jurisdiction. 


Accordingly, for the reasons given, it is respectfully 
submitted that the judgment should be reversed. 


G. B. Fulton, 

Osage Tribal Attorney, 

Amicus Curiae; 

Louis X. Stivers, 

Special Attorney, 

(Since Deceased); 

Turin B. Boone, 

Assistant Attorney. 
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Summary. 

Assignments of Error and Propositions. j 
First and Second — I page 

The Court erred in sustaining the demurrer and 
allowing the writ. 

(1) The petition itself is defective.j.. 11 

(2) The duty imposed upon the Secretary of tpe 

Interior bv the Act is not controllable bv maln- 

* J ! 

damus.j.. 14 

(3) Appellant’s immunity to an action of man¬ 

damus herein is not dependent upon the cor¬ 
rectness of his predecessor’s interpretation|of 
the law or determination of the facts.j.. 15 

(4) The action of the Secretary of the Interior \yas 

* i 

not arbitrary or capricious.|.. 16 

Ihiid CK-red # ! 

The Court in holding, in effect, that the death ! of 
Timothy Hamilton before January 1, 1906, did not pre¬ 
vent him from acquiring rights of tribal membership 
under the Act of June 2S, 1906. 

' I 

I 

(1) The Act did not confer tribal rights upon ^ny 

person who died before January 1, 1906.. j.. 17 

(2) The Act did not confirm the December 12,19b5, 

payroll and give each person listed therein, 
whether living or dead, a vested distributive 
share of the tribal property.L.. IS 

(3) Whenever Congress has intended to confirrh a 

particular roll as a basis for the distribution 
of tribal property, it has used express lan¬ 
guage to this effect and specifically excluded 

decedents.j... 20 

(4) A dead person can not be a “legal” membei- of 

an Indian tribe. j. .. 21 

(5) On general principles, the departmental Con¬ 
struction of the Act should not be set as^e; 
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and, in addition, it is upheld by the adjudicated 
cases . 


(6) Whenever Congress has spoken on the point 
in dispute, it has uniformly recognized and ap¬ 
plied the same rule by specifically limiting the 
distribution of tribal property to persons liv¬ 
ing on a certain date. 


Fourth— 

The Court erbed in not overruling the demurrer 
and dismissing the'petition for lack of jurisdiction. 

(1) The Court did not have jurisdiction to allow 
the writ because the action of the Secretary 
of the Interior in this case is not controllable 
bv mandamus. 


(2) The Court did not have jurisdiction of the sub¬ 

ject-matter because the roll in question is a 
final roll prepared by authority of Congress 
for the distribution of the tribal property of 
the Osage Indians. 

(3) In the present case (as to the Osages) Con¬ 

gress specifically abrogated the right of ap¬ 
peal allowed by the Act of August 15, 1894 (28 
St at. 305). 

(4) The Court did not have jurisdiction owing to 

the absence of necessary parties. 


Fifth— 

The Court erred in not overruling the demurrer 
and dismissing the petition for absence of necessary 
parties. 

(1) Petitioners were not entitled to any notice of 
the final roll.. 


(2) The Osage enrollees, their heirs and assigns, 
were not onlv entitled to notice, but they were 
necessary parties to the action herein. 
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IN THE 

(Unite!) States. Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


October Term, 1935. 


I 

i 


No. 6406. 

_ 

Harold L. Ickes, Secretary of the Interior, 

Appellant , 

v. 

■ 

A. B. Pattison, Administrator of the Estate oij Amos 
Hamilton, Deceased, and Marie Hamilton, 

Appellees. 


SUPPLEMENTAL BRIEF AMICUS CURIAfe ON 
BEHALF OF OSAGE TRIBE OF INDIANS. 


It Would Be Impossible to Make An Equitable Redis¬ 
tribution of the Osage Property at this Latq Date; 
and if the Order of the Lower Court Stands \t Will 
Cost the Tribe Directly About Four and One-Half 
Million Dollars. 


On page 27 of appellees’ brief it is stated, injeffect, 
that the property of the Osage Tribe is now in process 





of distribution and that the alleged “mistake'’ can be 
easily corrected by a slight change in the basis of divi¬ 
sion. 

The fact is, that all the land has been allotted in 
severalty and nearly $242,000,000.00 of the tribal funds 
paid out on the final roll in per capita shares since 1908. 
These funds were derived principally from bonus and 
royalties on oil and gas leases. Under the original Act 
the mineral interests were to remain tribal property 
for twenty-five years. This period has been twice ex¬ 
tended, so that, under existing law (Act of March 2, 
1929; 45 Stat., 1478), said mineral interests will become 
the property of the individual allottees on April 8,1958. 
In legal contemplation the segregation was made by 
the basic Act of June 28, 1906 (34 Stat. 539), and all 

that remains is the dutv of the Secretarv of the Interior 

* * 

to pay out the income as it accrues to the 2,229 per¬ 
sons whose names appear on the final roll, their heirs, 
and assigns, whose individual rights thereto vested 
upon approval of the roll under the Act. 

If the order of the lower court stands, it will ulti¬ 
mately mean the addition of thirtv names to the final 
roll and the payment to each one of a full distributive 
share in the property. About $108,500.00 has been 
paid to each member of the tribe on the final roll since 
1908. Adding the value of the land, interest, and es¬ 
timated future payments, would make at least $150,- 
000.00 as the total value of a single share, or $4,500,- 
000.00 which the addition of thirty names to the roll 
would cost the tribe. 

This would place 2,259 names on the roll. Further, 
as shown in detail on pages 7 and 8 hereof, there were 
fourteen unenrolled children born to members of the 
tribe prior to or after December 12, 1905, and before 
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i 


January 1, 1906, who were still alive on the latter date. 
Hence their names were placed on the final roljl in ac¬ 
cordance with the Act as construed bv the Secretary of 

* i 

the Interior on the basis of the opinion of the! Assis¬ 


tant Attorney General of the United States. 

Appellees’ theory, which has been upheld |by the 


lower court, is that the Act confirmed the December 12, 
1905, annuity payroll as the basic roll for the cji vision 
of the tribal property. If this view finally prevails, 


said fourteen children were erroneously enrolled on the 
final roll, as they do not appear on the December roll. 
Accordingly, their names would have to be removed 

O v 7 


from the final roll, thus making the total number of en- 
rollees 2,245 instead of 2,229 as at present. Thesle four¬ 


teen persons have received in per capita sharep from 
the tribal income about $1,517,000.00 to which they were 
not entitled if the construction placed upon the [Act by 
the lower court is correct. On that theory thij> addi¬ 
tional amount would be an indirect loss to the tijibe, as 
there is no possibility of recovering same from the re¬ 
cipients. 

Thus, a state of almost inextricable confusion j; great 
loss to the tribe; and the disturbance of vested indi- 
vidual property rights, would necessarily replace the 
present settled condition of affairs, resulting in |a mul¬ 
tiplicity of suits and prolonged litigation. 


II. 

The Final Roll Was Prepared in Strict Conformity 

With the Statute. 


The explanation and analysis given hereunder will 
make clear to the Court the exact procedure whifch was 
followed in the preparation of the final roll, and is suf¬ 
ficient, we believe, to establish this proposition.! 
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Mrs. Jane Appleby, a white woman, was among the 
Osages long prior to the passage of the Allotment Act, 
and had become very active and instrumental in aiding 
departmental officials in locating and determining those 
entitled to enrollment. So valuable were her untiring 
efforts to this end that bv authority of the Secretary 
of the Interior dated August 12, 1905, she was given a 
per capita share of the tribal income during her life¬ 
time, and her name remained on the final roll opposite 
No. 950 to this extent without allotment of land or en¬ 
rollment to a further decree. 

At the date of the Act payments under the June 1906 
per capita pay roll had been concluded only some two 
or three weeks. On this roll were the names of 1,999 
distributees. 

Except Mrs. Appleby, the entire 1,999 were tribal 
members in being January 1, 1906, or born subsequent 
thereto. On the March 1906 pay roll were ten deceased 
members, all of whom were alive on January 1, 1906, 
their names having been brought forward on such pay 
roll only for the purpose of receiving one payment 
after death under the Departmental regulation quoted 
in our original brief. Hence, according to the June 
1906 pay roll, including the ten deceased members 
dropped from the March 1906 roll, there were 2,008 
tribal members either alive on January 1, 1906, or born 
thereafter. 

Subsequent to January 1, 1906, and before the mak¬ 
ing up of the June 1906 pay roll, there had been born 
to members in being January 1, 1906, forty children, 
and there were alive, therefore, on January 1, 1906, 
tribal members to the number of 1,968. As Timothy 
Hamilton was born October 20, 1905, and died No¬ 
vember 19 or 20, 1905 (appellant’s exhibits D, E, F, 


0 


I 

I 

i 


I 

I 

I 

I 

G, and H, R. 24, 30), he was not one of said tot all. Sub¬ 
sequent to the making up of the said June 1906 pjay roll 
and prior to July 1, 1907, there were born to saicl mem¬ 
bers in being January 1, 1906, a total of 146 children. 

Children whose rights had been in dispute aijd who 
were not on the roll January 1, 1906, but whose par¬ 
ents were enrolled, including those of members mar¬ 
ried to white husbands, were found to be seventh-three 
in number. 

Those with applications for enrollment pending at 
the approval of said Act, not included in any one|of the 
three foregoing groups, were two in number. 


Recapitulation 

Members in being January 1, 1906, or born subsequent theret|o, 

on June 1906 pay roll .j. 

Members alive January 1, 1906, deceased before March 19(j>6 

roll and dropped therefrom .]. 

i ■ 

i 

At June 1906, pay roll, conceded members in being Janu¬ 
ary 1, 1906, or born subsequent thereto. 


1,998 

10 


2,008 


Born subsequent to January 1, 1906, and before making uj 

June 1906 pay roll . 

Members in being January 1, 1906. 

Born subsequent to June 1906 pay roll and prior to July 

1907, to members alive on January 1, 1906.j. 

Children not on rolls January 1, 1906 (rights in dispute), bijt 
whose parents were enrolled, including those of memberjs 

with white husbands . 

Those with applications pending at passage of act, not other¬ 
wise enrolled . 

Mrs. Jane Appleby . 


40 

1,968 

146 

73 

2 

1 


Total on approved roll, which does not carry the namj 
of Timothy Hamilton (appellant’s Exhibit A. R. 19) 


Mrs. Appleby died on or about November 17j 1918. 
This left 2,229 shares in the Osage tribal property. 


2,23C 


i 
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The foregoing calculations, by choice, are predicated 
upon the June 1906 per capita pay roll. Appellees, ap¬ 
parently as a matter of argument, state that the De¬ 
cember 12, 1905, pay roll (the roll of the tribe on hie 
in his office January 1, 1906), was used by the agent 
for similar calculations in the preparation of the final 
roll (Petition, Par. 8, R. 5). In this they seem to be in 
error. Departmental officials in charge of the prepara¬ 
tion of the final roll, while using the key dates specified 
in the Act and herein applied to the June 1906 pay roll, 
predicated their calculations upon the March 1900 pay 
roll, as shown by the final roll (R. 15-19) carrying in 
the middle column at the left of each page before the 
name of allotted his respective number on that pay 
roll. 

Judging from the explanatory note at the beginning 
of the approved roll (R. 18), the March 1906 pay roll 
was so used because it represented the payment of in¬ 
come accruing in the quarter ending December 31, 
1905, the last day of communal or tribal ownership, the 
Act having designated the basic final roll as of Janu¬ 
ary 1, 1906. However, the same results might also 
have been obtained by using the December 12, 1905, 
pay roll. 

As before stated, Timothy Hamilton was born Octo¬ 
ber 20, 1905, and died November 19 or 20, 1905 (ap¬ 
pellant’s exhibits D, E, F, G, and H, R. 24, 30), and, 
therefore, his name is not on the approved final roll. 
On the December 12, 1905, pay roll there were the 
names of 1,984 tribal members and, with Mrs. Appleby, 
1,985 distributees. 

Including Timothy Hamilton, there were on the 
December 12, 1905, per capita pay roll the names of 
twenty-four deceased members, all of whom were 


I 

I 


i 

i 

i 


thereafter dropped, having* been brought forward 

i 

thereon solely for one payment after death, as follows: 


Roll 

No. 

Name 

Age 

Sex 

Da 

D« 

;e of 
ath 

16 

Heli-scali-moie . 

63 

M... 

Oct. 


1905 

85 

Ne-ah-tse-pe . 

... 4/12 

M... 

Now 2 

0, 

1905 

216 

William Stephans . 

23 

M... 

Nov. 3| 

0, 

1905 

344 

Wah-tsa-a-tah . 

4 

F... 

Nov. 1] 

9 

1905 

374 

Tali-tsa-ho-grah . 

3 

M... 

Oct. Ij8, 

1905 

375 

E-wali-sali . 

1 

M... 

Oct. il, 

1905 

379 

Num-pah-se . 

1 da. 

F... 

Oct. 11, 

1905 

404 

Marguerite Bangs . 

... 9/12 

F... 

Sept. Il 


1905 

556 

Nora Lookout . 

17 

F... 

Nov. Ii4, 

1905 

458 

Roscoe W. Prvor. 

... 1/12 

M... 

Oct. 1|2, 

1905 

592 

She-me-liun-kah . 

51 

F... 

Sept. 1(5, 

1905 

606 

Heh-kah-mon-kali . 

59 

F... 

Dec. 

3, 

1905 

673 

Hon-sah-kah (Crazy) .... 

27 

M... 

Oct. 2 

3, 

1905 

742 

Mo-se-clie-he . 

56 

F... 

Dec. 1 

o, 

1905 

1026 

Moses Y. Cedar . 

3 

M... 

Aug. 2 

8, 

1905 

1030 

Marv Clem . 

62 

F... 

Jan. 

4, 

1905 

1246 

Julia Herridge . 

47 

F... 

Dec. 

p, 

1905 

1264 

Ben Hildebrand . 

1 

M... 

Nov. 2 

5, 

1905 

1520 

Susie Pappin . 

46 

F... 

Nov. 1 


1905 

1645 

Viola L. Revard . 

2 

F... 

Nov. 

It 

1905 

1750 

Weslev Scott . 

31 

M... 

Nov. 1, 

r ? 

1905 

1061 

He-ke-op-pe . 

... 1/12 

F... 

Nov. 1 

i ? 

1905 

1067 

Timotliv Hamilton . 

... 2/12 

M... 

Nov. 1: 

k 

1905 

1086 

Che-to-kah-in-kali . 

.. .. 3/365 

M... 

Dec. \ 

b 

1905 


Children entitled to enrollment, not on the Decem¬ 
ber 12, 1905, pay roll but born to members of the |tribe 
before or after the making* up of same and pribr to 
or on January 1, 1906, and alive on said date, enrolled 
prior to the date of the Act, were fourteen in nuijnber, 
as follows: 
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March 

Roll 

No. 

June 

Roll 

No. 

Allot. 

Roll 

No. 

Name 

Born 

489 

486 

537 

Louis Brave . 

... Dec. 25, 1905 

952 

954 

1062 

Frank R. Brown . 

... Dec. 14, 1905 

1032 

1034 

1145 

Frantz Clem . 

... Dec. 10, 1905 

1493 

1507 

1692 

Thelma V. Mosier . 

... Dec. 4, 1905 

1561 

1576 

1771 

Rov B. Perrier. 

... Dec. 29, 1905 

16S2 

1699 

1905 

Mary G. Revard . 

... Dec. 25, 1905 


902 

991 

Svbil A. Beckman. 

(3 yrs. old) 


903 

992 

Marv A. Gorman. 

... (9 yrs. old) 


1092 

1^22 

Geo. O. Dennison . 

... Dec. 18, 1905 


1122 

1252 

Martha M. Denova . 

... Dec. 31, 1905 


1235 

1387 

Roland C. Hampton ... 

... Nov. 12, 1905 


1299 

1461 

Opal Javine . 

Dec. 19, 1905 


1776 

1988 

Marv M. Scott . 

... Dec, 31, 1905 


199S 

1265 

James C. Deal . 

... Jan. 1, 1906 


There were also on the December 12, 1905, per cap¬ 
ita pay roll the names of six persons who died there¬ 
after but before January 1, 1906, and whose names do 
not appear on the final roll, as follows: 


Dec. 1905 
Roll No. 

Name 

Age 

Sex 

Date of death 

11 

Me-shet-tsa-a . 

9/12 

M 

Dec. 

14, 

1905 

226 

Marv Gibson. 

1 

F 

Dec. 

00 

1905 

553 

Wah-ko-ki-he-kah . 

36 

F 

Dec. 

22 

1905 

576 

Bennie Strikeaxe . 

33 

M 

Dec. 

28, 

1905 

1343 

Lanum Burter . 



Dec. 

23, 

1905 

1570 

Josephine Peters . 


F 

Dec. 

20, 

1905 


Recapitulation 

Members on December 12, 1905, pay roll. 1,984 

Deceased members carried forward thereon. 24 

Living members at December, 1905 payment . 1,960 

Not on said roll, born prior or subsequent thereto and on or before 

January 1, 1906, entitled to enrollment. 14 

Members dying subsequent to December 12, 1905, pay roll and 
before January 1, 1906 . 6 


Members with conceded rights in being January 1, 1906. 1,968 
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Born between January 1, 1906, and July 1, 1907.j.. 

Children in being January 1, 1906, but not on roll with parenjts, 

including those of members with white husbands .j.. 73 

Those with applications pending at passage of act, not other¬ 
wise enrolled .!.. 2 

Mrs. Jane Appleby .1 


Total on approved roll .j.. 2,230 


Less Mrs. Appleby, life estate 


Current definite distributive shares.j.. 2,229 


Under the Act, as shown by the approved r<j>ll (ap¬ 
pellant’s exhibit A, R. 15-19), no one was enrolled 
who was not alive on January 1,1906, except thojse born 
between that date and July 1, 1907. The twenty-three 
other deceased members in a position identical with 
Timothy Hamilton, as well as the six persons dying 
subsequent to the December 12, 1905, payment and be¬ 
fore January 1, 1906, were all dealt with in the same 
way. 

It is realized, of course, that the matters set out 
herein do not appear in the record. However, they are 
based on official ‘‘records of the United States’* at the 
Osage agency, of which it would seem that the Court 
may properly take judicial notice, especially As they 

e here- 
at roll 


relate exclusively to the final roll, which is on fil 
in but not printed, and serve to explain how tl 
was made up. 

Respectfully submitted for the information 
Court. 


of the 


Gr. B. Fui/rox, | 

Osage Tribal Attorney, Amicus Curiae. 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA. 

October Term, 1935. 

— 

No. 6406 

HAROLD L. ICKES, SECRETARY OF THE INTERIOR, 
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vs. 

A. B. PATTISON, ADMINISTRATOR OF THE ESTATE 
OF AMOS HAMILTON, DECEASED, AND MARtE 

HAMILTON, Appellees. 

i 

_ 

BRIEF OF NEAL E. McNEILL, TULSA, OKLAHOMA, 

AMICUS CURIAE. 

Statement. 

The roll of the Osage Tribe of Indians, as shown bv 
the records of the United States in the office of the Lnited 
States Indian Agent at the Osage Agency, as it existed on 
January 1, 1906, contained the name of Bennie Strikd Axe, 
opposite Roll No. 5S8, Wah-Ko-Ki-He-Kah, opposite* Roll 
No. 565, Mary Gibson, opposite Roll No. 234, Burte^* La- 
num, opposite Roll No. 1341, Josaphine Peters, opposite 


2 


Roll No. 1570, and the heirs of said members of the tribe 
now have on file an application before the Secretary of the 
Interior to have the ‘‘headlight ?? of said members credited 
with their pro rata part of the funds provided for in the 
Osage Allotment Act, and are therefore interested in the 
construction of the Act of June 28, 1906 (34 Stat. L. 539), 
to be given in the case now before this Honorable Court. 


The similarity of the facts relied upon by the heirs 
above to the facts in the instant case is apparent from the 
statement of the Tacts contained in the brief filed with the 
Secretary of the 1 Interior in the Bennie Strike Axe case, 
which facts, condensed, are as follows: 


Statement of Facts in Bennie Strike Axe Case. 

The children of Bennie Strike Axe, an Osage Indian 
by blood, enrolled upon the December 1905 Annuity Pay¬ 
roll of the Osage! Tribe of Indians, as shown by the records 
of the United States Indian Agent at the Osage Agency, 
opposite Roll Xo. 5SS, allege Bennie Strike Axe was en¬ 
rolled as a member of the Osage Tribe of Indians many 
years prior to January 1, 1906; and believe his name ap¬ 
peared upon the roll of December 31, 1881; that it has been 
transcribed on all succeeding rolls up to and including the 
March 1906 Annuity Payroll, and there has been paid to 
Bennie Strike Axe all of the annuity payments distributed 
under said payrolls; however, the March, 1906, payment 
was made to liis heirs. 

It is contended, under and by virtue of the fact that 
the name of Bennie Strike Axe appears upon the Decern- 
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sed of 
Osage 


her 1905 Annuity Payroll, opposite Roll Xo. 58S, as |shown 
by the records of the United States, in the office !of the 
United States Indian Agent at the Osage Agencvj as it 
existed on January 1, 190G, under the Act of Congress of 
June 28, 1906, he was on the declared roll, and his mjunber- 
ship in the Osage tribe was established, and being jso de- 
dared by said Act of Congress, there became vested Sn him 
and his heirs the right to participate and receive tjie pro 
rata part of the funds, lands, and mineral interests be¬ 
longing to said tribe of Indians, and became posses 

what is commonlv known and referred to as an 

* 

“headlight.” 

o 

The right of the heirs of Bennie Strike Axe, et\ al., to 
participate in the “headlights” above named, insojfar as 
said right is disclosed on the face of the Osage roll, as it 
existed on the 1st day of January, 1906, is, I believe, iden¬ 
tical on the facts with the Timothy Hamilton ease, Unless 
the roll on January 1, 1906, affirmatively disclose^ that 
Timothy Hamilton was deceased at said time, excdpt the 

names above mentioned had all been on previous; rolls, 

! 

and three of the names were on the roll prior to December, 
1SS1. While not believing it material or competent, if the 
court should hold that the March 1906 Roll is competent in 
the case at bar, there is a distinction between the rights of 
said heirs, and the heirs of Timothy Hamilton in the follow¬ 
ing particulars: 

The March 1906 Roll discloses the names abcjve set 
forth were all transcribed thereon as members of th<£ tribe, 
and the March 1906 Annuity Payment was made to the 
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heirs of each of said parties above named, while in the 
Timothy Hamilton ease, his name was transcribed upon the 
March 1906 Roll and the annuity payment refused because, 
as disclosed by thi* roll, it was contended he had died prior 
to the payment under the December 1905 Annuity Roll and, 
therefore, was not entitled to have his name placed upon 
the March 1906 Roll, and a notation to said effect was made 
on the March 1906 Roll. 


Statement of History of Osage Legislation. 


The statute under consideration refers to the roll of 
the Osage Tribe of Indians, as shown by the records of 
the United States in the office of the United States Indian 
Agent at the Osage Agency, as it existed on January 1, 
1906, which is declared to lie the roll of the tribe. It is be¬ 
lieved a better understanding of the roll, and the manner 
in which it was kept, can be had by referring to some of the 
earlier Acts of Congress applicable to the Osage Indians, 
relating to the roll and the manner of disbursing the funds 
to said Indians, and defining the duties of the Osage In¬ 
dian Agent. 


In the year IS24 (4 Slat. L. 25) Congress authorized 
the appointment of an Osage Indian Agent which agent 
was required to reside and keep his agency within the ter¬ 
ritorial claim of the Osages, and on June 30th, 1S34 (4 Stat. 
737), Congress defined the duties of the various agents 
throughout the United States, and among other things pro¬ 
vided the President might direct that money, goods and 
supplies be furnished the Indian tribes and be distrib- 


uted in any one of the following manners, to-wit: By dis¬ 
bursing! the same to the chiefs of the tribe, or tcj such 
person as the tribe might appoint, or to the head pf the 
family and those individual Indians entitled to participate, 
or under such regulations not inconsistent with the treaties 
as should be prescribed by the Secretary of the Inferior. 
Said act further provided that the President, at the re¬ 
quest of any tribe to which an annuity was payable, might 
cause the same to be paid in goods. Said act furthef* pro¬ 
vided that all persons charged with the disbursement of 
moneys for the benefit of the Indians should settle! their 


account annually at the Department of the Interior bn the 
1st day of October of each year, and that copies of tjlie ac- 
counts should be laid before Congress at the conniienee- 
ment of the ensuing year, together with a list of all persons 
to whom money, goods or effects had been delivered! with¬ 
in the preceding year. 

Thereafter, under the Act of January 16th, 1838 (5 
Stat. L. 209), it was provided that certain goods of sup¬ 


plies might be distributed to the Osage Indians in lieu of 
the annuities due them for the year 1838. In the Act of 
March 3, 1857 (11 Stat. L. 169), it was provided that !in the 
discretion of the President, the payments of all iponey, 
whether annuity or otherwise, to fulfill treaty stipulations, 
should be made in person by the Superintendent of jtndian 
Affairs to all Indians of the tribe within the limits of their 
respective superintendencies, in the presence of tlnj? local 
agents and interpreters, who should witness the sanjie, un¬ 
der such regulations as the Secretary of the Interior! might 
prescribe. 
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The Act of Juhe 5, 1S62 (12 Stat. L. 529), provided the 
manner of making payment or disbursing funds due incom¬ 
petent and orphan Indians. The Act of March 3d, 1865 (13 
Stat. L. 461), authorized the Secretary of the Interior to pay 
annuities to the various tribes, in coin. 


The Act of March 3d, 1S75 (18 Stat. L. 449), by section 
4, provided that, for the purpose of properly distributing 
supplies to the Indians, themselves, it should be the duty of 
each Indian Agent to make out, at the commencement of 
each fiscal year, a roll of the Indians entitled to supplies at 
the Indian Agency, with the names of the Indians, the heads 


of families or lodges, with the number in each family or 
lodge, and to give out supplies to the heads of families and 
not to the heads of tribes or bands. Section 10 of said act 
provided that each Indian Agent should keep a book of item¬ 
ized expenditures of every kind, with a record of all con¬ 
tracts, together with receipts for money from all sources; 
and the books shall always be open to inspection and should 
remain in the office of the respective reservations, not to be 
removed from said reservation by the agent, but should be 
safely kept and handed over to his successor; a true tran¬ 
script of all entries of every character in said books to be 
forwarded quarterly by the agent to the Commissioner of 
Indian Affairs. 


The Act of August 19th, 1890 (36 Stat. L. 336), author¬ 
ized and directed the Secretary of the Interior to pay the 
Osage Indians in quarterly payments the interest on their 
land and fund as it accrued. 

The Appropriation Act of June 10, 1896 (29 Stat. L. 


336), provided that any sums of money thereafter to he paid 
per capita to the individual Indians, should be paid to said 
Indians by an officer of the Government designated py the 
Secretary of the Interior. 

The Act of June 28th, 1898 (30 Stat. L. 502), provided 
that no payment of any money of any account should b|e paid 
by the United Stales to any Tribal Government or pfficial 
thereof, for disbursement, but that the payment of alj sums 
to the members of said tribe should be made through tlie Sec¬ 
retary of the Interior by an officer appointed by him, tjo each 
individual in lawful money of the United Stales, the sijm not 
lo be liable to the payment of any debt. 

The Act of March 1, 1899 (30 Slat. L. 949), provided 
that thereafter all Indians, when they arrived at the age of 
eighteen years, should have the right to receive and receipt 
for all annuity monev due them, or to become due thiem, if 
not otherwise incapacitated under the regulations of tjhe In¬ 
dian office. | 

It is a matter of common knowledge that the Dsage 
Indians removed from the Slate of Kansas to Oklahoma 
Territory about the year 1872, and the Osage Indian Algency 
was established at the Osage Agency, Oklahoma Territory, 
at said time, and has been maintained at said place) since 
said time; that for many years, or since the year 1^90, in 

l 

compliance with 36 Slat. L. 336, there had been paid [to the 
Osage Indians, through the Osage Agency, quarterly pay¬ 
ments in March, June, September and December oi[ each 
year; that prior to each payment, the Osage Indian Kgent 
would prepare what is commonly known and designated as 
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the March, June,! September and December annuity pay¬ 
rolls; these payrolls, to conform to the various Acts of 
Congress above referred to, were made upon a form pre¬ 
pared by the Government, which form, when completed, con¬ 
tained not only the names of the various individual mem¬ 
bers, but, in addition thereto, an identification as to wheth¬ 
er the head of a family, wife, son, or daughter, together with 
age and sex, the per capita allocated to each, the amount 
paid, the mark or signature of tlie party receiving the same, 
the signature of witnesses and the date of the receipt; there 
was also a space for “Remarks” in which was inscribed the 
number of the voucher used to make payment and any other 
information. The disbursements closed on the March Roll, 
the 31 st dav of March of each vcar; the disbursements un- 
der the June Roll would close on the 30th day of June each 
year, and the September Roll would close on the 30tli of 
September of said year, and the December Roll on December 
31st of said year. The Osage Indian Agent, in complying 
with the Acts of Congress on the 1st of January, April, July 
and October, would certify the roll of the previous quarter, 
showing the disbursement thereon, to the Commissioner of 
Indian Affairs. 

These annuity payrolls were prepared by the Osage In¬ 
dian Agent in substantiallv the following manner: 


(a) Said agent, in preparing a given roll would take 

the names appearing on the last previous roll as a guide, 

and transcribe the names of all members appearing there- 

» 

on, eliminating therefrom only the names of those Indians 
which the last previous roll affirmatively disclosed had died 
prior to the payment under said previous roll. 
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(b) After transcribing the above names on the nc^w roll, 
said Osage Indian Agent would call a special meeting of 
the Osage Council to pass upon applications pending for 
enrollment, if any, and upon children born to members since 
the preparation of the last previous roll, or before, bfit who 
were not upon said previous roll; the names of thosb acted 
upon favorably by the Osage Council for enrollment! would 
be submitted, by resolution, to the Osage Indian Agent for 
approval, and if approved by the said Osage Indian Agent, 
said name or names so approved would be transcribed by 
him on said roll. 

(c) Upon having transcribed the names as set fbrth in 
Subdivisions “A” and “B”, su})ra, on said roll, said roll 
was declared closed, and remained closed until the prepara¬ 
tion of the next succeeding roll, and said roll, so prepared, 
was used as a correct basis for the distribution of thj funds 
to be paid under said roll, and constituted a complete' list of 
all members of said tribe who were thereby entitled jto par¬ 
ticipate in said payment. 

(cl) In disbursing the funds, each member signed the 
roll receipting for the funds received, and two witnesses 
signed as witnesses, and the agent placed upon the toll the 
number of the voucher under which the payment wasjmade; 

so the payroll proper, when completed, consisted n^t only 

1 

of the roll of the members of the tribe, but the record of the 
disbursement under said roll. 

On or about December 1, 1905, the Osage Indian jAgent, 
for the purpose of making disbursement of the December 
1905 Annuity Payroll, prepared what is commonly j known 
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and referred to as the December 1905 Annuity Payroll. Said 
roll was prepared by transcribing thereon all names appear¬ 
ing upon the September 1905 Poll, eliminating or dropping 
only those names of persons which the September 1905 An- 
nunitv Pavroll affirmatively disclosed had died prior to the 
disbursement of the funds under said September 1905 Pay¬ 
roll, and, the Osage Council having, upon call of the Osage 
Indian Agent, met on or about December 4, 1905, for the pur¬ 
pose of considering applications then pending for enroll¬ 
ment, and adopted a resolution requesting that certain 
names be added to said roll, and the names so requested 
being approved by the Secretary of the Interior, were 

added hv him to said roll as additional members of the tribe. 
* 

Upon transcribing said additional names upon the roll, said 
roll was closed, and, on December 12, 1905, the Osage In¬ 
dian Agent began to disburse the December 1905 Annuity 
Payment to those members whose names appeared upon said 
roll. The said roll was closed on the 12th day of December, 

mf 7 

1905, and the annuities distributed thereunder, and the dis¬ 
tribution was closed on the 31st day of December, 1905, and 
a certified copy of said annuity payroll was duly certified by 
the Osage Indian Agent to the Commissioner of Indian Af¬ 
fairs. If any member failed to appear and claim the amount 
allocated to him, prior to December 31st, 1905, a notation 
would be made upon the roll certified to the Secretary of the 


Interior, disclosing said fact, and an adjustment made dur¬ 


ing the March payment. 


In disbursing the funds to the individual Indians, upon 
proof that a member whose name was upon said roll had 
died since the September 1905 payment, the said agent 


i 
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!n Con- 
Iribe of 
States 
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would disburse the funds allocated to said membef to his 
next of kin and make a notation under the heading “re¬ 
marks” on the roll that the member was dead, thus complet- 
ing the roll record of that particular member of this tribe. 

The above are the surrounding facts and conditions, as 
they existed on the 21st day of February, 190G, when the 
“Osage Allotment Act” was introduced in Congress. The 
principal clause of section 1 of said act as introducjed and 
passed, without amendment, reads as follows: 

“Be it enacted by the Senate and House of Rep 
resentatives of the United States of America i 
gress assembled, that the Roll of the Osage T 
Indians, as shown bv the records of the United 
in the office of the United States Indian Agent 
Osage Agency, Oklahoma Territory, as it existed on the 
first dav of January, nineteen hundred and sik * * * 
is hereby declared to be the roll of said tribe and to con- 
stitnte the legal membership thereof.” 

Immediately following the above clause is a proviso, 
which provides, in substance: 

1. That the Principal Chief ol' the Osages shall, within 

three months from and after the date of the approval of said 
act, file with the Secretary of the Interior a list containing 
the names of those the tribe claims are upon said poll by 
fraud, and the Secretary of the Interior is author]Lzed to 
make an investigation thereof and to strike such napnes as 
are contained in said list which lie, after investigation, finds 
have been placed upon said roll by fraud. ! 

2. That the Secretary of the Interior shall add thereto 
names of those whose applications for enrollment ark pend- 


ing at tlie date of the approval of the act, which he finds to 
be entitled to enrollment. 

3. And said rbll, as above provided, after the revision 
and approval of the Secretary of the Interior, as herein 
provided, shall constitute the approved roll of said tribe, and 
the action of tint Secretary of the Interior in the revision 
of the roll shall be final. 

It is then provided that the lands and tribal funds shall 
be equally divided among the members of the tribe as there¬ 
in provided. 

The first portion of section 1, being the principal clause, 
is a complete enactment in and of itself, and the force and 
effect of said enactment is subject only to the limitations pro¬ 
vided for in the provisos. The language “the roll, as 
shown by the records of the United States in the office of 
the United States Indian Agent, at the Osage Agencv, as it 
existed on the 1st day of January, 190G." is plain and un¬ 
ambiguous that said roil is the declared roll of the tribe and 
the persons whose 'names appear thereon constitute the legal 
members of the tribe, except only their membership could 
be contested in the manner provided for in the proviso. 

In this brief, I shall refer to the Act of June 28, 1900 (34 
Stat. 539), as the V Osage Allotment Act’’; and to the right 
conferred upon one whose name appeared upon said roll, 
declared by Congress to be the roll of the tribe and to con¬ 
stitute the membership thereof, to participate in the lands 
and the distribution of the funds provided for in said act, 
as a “headright.’’ The Circuit Court of Appeals of the 10th 
Circuit has said the benefits provided for under said act are 
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commonly known and referred to as an “Osage hea&right.” 
Quarles v. Dennison , 45 F. (2d) 5S5; Taylor v. Tayricn, 51 
F. (2d) 8S4 (in which case a writ of certiorari wasj applied 

i 

for in the Supreme Court of the Unted States and denied, 
2S4 r. S. 672, 53 S. Ct. 127); Re Irwin , 60 F. (2d) 49)4. 

I shall state the propositions of law and fact in jhe form 
of separate propositions, and the argument and aujhorities 
pertinent to each proposition will be stated thereunder. 

Proposition I. 

The roll of the Osage Tribe of Indians referred to in 
section one of said Osage Allotment Act is the December 
1S05 Annuity Payroll, as shown by the records of the Unit¬ 
ed States at the office of the United States Indian <4.§ en t at 
the Osage Agency, as it existed on January 1 , 190€i. 

In construing the Osage Allotment Act, the firjst ques¬ 
tion necessary for determination is to identify the! roll re- 

* * 

ferred to by Congress as the roll of the Osage Tribe of In- 
dians as shown bv the records of the United States in the 
office of the United States Indian Agent at the Osagje Agen¬ 
cy, as it existed on January 1, 1906. In determining this 
fact, it is well to bear in mind that the Osage Allotnjent Act 
was introduced in Congress on February 21, 1906; and the 
portion of said act which invoices the construction upon 
this appeal and material in ascertaining what roll Congress 
referred to, reads as follows: 

“That the roll of the Osage Tribe of Indjans, as 
shown bv the records of the United States in tl|ie office 
of the United States Indian Agent at the Osage Agency, 
Oklahoma Territory, as it existed on the first | day of 
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January, nineteen hundred and six, ’ is hereby de¬ 
clared to be the roll of said tribe and to constitute the 
legal membership thereof; * 


This portion of the act was passed as introduced, and was 
never amended, nor were any amendments ever offered. 


Congress, by the use of the language, supra, referring to 
44 the roll”, and by the use of the term thereafter in the 
proviso, and in other sections of the act, meant some definite 
and specific roll. The proviso refers to the names placed 
on 44 1lie roll” prior to the 31st day of December, 1881, 
the date of the adoption of the Osage Constitution. Con¬ 
gress, the Indian agent, and the Secretary of the Interior, 


when said act was introduced, were familiar with the fact 


that prior to each annuity payment the Osage Indian Agent 
prepared a roll of the members of the tribe of Indians, and 
that said roll was prepared by transcribing thereon the 
names of all Indians appearing on the previous roll, elimi¬ 
nating only those names which the previous roll affirmatively 
disclosed were deceased prior to making the payment there¬ 
under, and adding thereto the new names approved by reso¬ 
lution of the Osage Council and bv the Secretary of the In- 
terior. Congress, the Indian Agency, and the Secretary of 
the Interior were also familiar with the history of the pre¬ 
vious acts, which provided that payments were to be made 
to the heads of families and to each individual Indian, and 
with the fact that the last official roll on file in the office 


of the Osage Indian Agent at the Osage Agency which con- 
tained the names of all members at the time of introducing 
the bill in Congress was the December 1905 Koll, and that 
those whose names appeared on said roll constituted the en- 
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lire recognized membership of said tribe, and were the only 

persons entitled to participate in, and who did participate 

in, the distribution of the funds paid in Decembcir, 1905. 

. 1 1 

They further knew that said roll was closed on or prior to 
December 12, 1905, and that no additional names \\[ould be 
added thereto and that said roll would continue td consti¬ 
tute the last official roll of the tribe until the preparation of 
the March 1906 Roll; and further knew, that, according to 
the usual custom and practice, all names upon said jroll, ex¬ 
cept the names of those members the roll affirmatively dis- 
closed were deceased at the time of making the payment 
under the December Roll, were entitled to have their names 
transcribed upon the March 1906 Roll and be entitled to their 
pro rata share of the funds to be distributed under said 

March 1906 Annuity Payroll. 

• * 

The act being introduced in Congress February 21, 
1906, it therefore must be apparent that Congress, iji refer¬ 
ring to the roll of the Osage Tribe of Indians, as itjexisted 
on the 1st dav of January, 1906, referred to what !is com- 

monlv known as the December 1905 Annuity Payroll. 

•> ♦ * 

That Congress did refer to the roll of Decemjber 12, 

i 

1905, is supported by the remarks of Congressman!Curtis, 
in discussing the bill (Yol. 40, Congressional Recoijd, May 
21, 1906, page 7410), who, in referring to the roll saip: 

“The bill does provide that the present roll will be 
taken as the roll of the tribe except that the chief may 
file a complaint within a certain time alleging that 
certain people are there by fraud.” 

The December 1905 Annuity Payroll constituted the 

- 

last legal or recognized roll made under official authority 
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that was in existence on the 1st clav of Januarv, 1906, and 
was the last official roll that existed when the Osage Allot¬ 
ment Act was introduced in Congress. It is therefore ap¬ 
parent from the act itself, the manner in which the rolls 
had been prepared, and from the remarks of the then Con¬ 
gressman Curtis, that the roll prepared on or prior to De¬ 
cember 12, 190b, under which the December 190b Payment 
was made, was the roll referred to in section one (1) of said 
Osage Allotment Act. 


Proposition II. 

Under the enacting clause of section one of the Osage 
Allotment Act, the December 12, 1905, Annuity Payroll 
was declared to be and established as the roll of the tribe, 
and the names appearing thereon were declared to be the 
legal members thereof. 

If correct in our conclusion that the roll referred to in 
said Osage Allotment Act was the December 12, 1905, Roll, 
as shown by the records of the United States, in the office 
of the Osage Indian Agent at the Osage Agency, as it exist¬ 
ed on the 1st day of January, 1906, then the enacting part 
of said section relating to the roll, as applicable to those 
whose names which appeared upon said roll, reads as fol¬ 
lows : 


“The roll (meaning the roll of December, 1905) of 
the Osage Tribe of Indians, as shown by the records 
of the United States in the office of the United States 
Indian Agent at the Osage Agency, Oklahoma Terri¬ 
tory, as it existed on the 1st dav of Januarv, 1906, * * * 
is hereby declared to be the roll of said tribe and to 
constitute the legal membership thereof.” 
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It is clear from the language used that Congress jintend- 

ed to, and did, in plain and unambiguous language, jfix and 

i 

determine the roll that governed and controlled as jto wlio 

i 

were members of said tribe, and the names appearing upon 
said roll constituted the legal membership of said trilpe. 

It was essential that the membership of the tribe be es¬ 
tablished, in order that consequent rights provided fojr in the 
statute could be determined, and for the distribution of the 

i 

lands and moneys of the tribe, to the members of tlile tribe, 
and to no one else. 

The Circuit Court of Appeals of the Tenth Circuit has 
had before it manv times the rights arrowing out of the 
Osage Allotment Act. Said court, in the case of Taylor v. 
Tayrleu , 51 F. (2d) 884, in defining what rights wcjre con¬ 
ferred upon a member of the tribe, defined the san}e to be 
a “headright” and, in determining whether said j“head- 
right” would pass to the trustee in bankruptcy proceedings, 
the court, in discussing this question, stated as follows 

“By sections 1 and 2 of the underlying Osage Act 
(Act of June 28, 1906, 54 Stat. L. 539) the roll 
tribe was established and each member was deck 
be entitled to an equal share of the tribal lands a; 
al funds. ” 


of the 
ared to 
id trib- 


The same court in a later decision, United Slates v. 
LaMotte , 67 F. (2d) 788, had under consideration the con¬ 
tention by the government that certain lands inherited were 
restricted lands, and the question arose whether Geojrge Al¬ 
len was a member of the Osage Tribe of Indians, lip being 
born after July 1, 1907, his parents being members whose 
names were contained upon the December 1905 R^ll, and 
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lands inheritecl bv him were restricted lands. The court 
after quoting* the principal clause of section one, or the por¬ 
tion immediately preceding* the proviso, in full, and in con¬ 
struing said clause, being the same clause necessary to con¬ 
strue herein, stated as follows: 

“Appellant argues that the statute relates exclu¬ 
sively to the official roll of the tribe; that it prescribes 
the names which shall constitute such roll; that it pro¬ 
vides the names which shall constitute membership of 
the roll, not membership of the tribe. In other words, 
it is ur«red that voting Allen was a member of the tribe 
but. not a member of the roll for allotment purposes. 
Congress clearly undertook to provide membership in 
the tribe in order that consequent rights could be deter¬ 
mined therefrom. Merelv fixing* a roll and declaring* 
who should be members of it, not members of the tribe, 
would be legislative fiction. Wo do not think Congress 
willed to do that. Keeping the obvious purpose of the 
act in mind and without indulging in technical gram¬ 
matical relinements concerning the antecedent to which 
the language of the statute, ‘and to constitute the legal 
membership thereof/ refers, it is obvious that Con- 
press intended to provide that the names of those speci¬ 
fied in the act should constitute the official roll of the 
tribe and that such persons should constitute the mem- 
bersl;ip of fhe tribe." 


The Supreme Court of the United States, in the case 
of Kenny v. Miles, 250 U. S. 58, 39 S. Ct. 417, had under con¬ 
sideration the question of whether certain lands allotted to 
heirs of a deceased member of the tribe were restricted or 
unrestricted. The court, in the opinion, stated as follows: 

“(2) To determine whether the land ordered to be 
partitioned or sold were restricted requires some con- 
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si deration of the Act of 1906, for it was under tjhat act 
that they were allotted and the tribal deeds issijed. By 
its first section the act makes the tribal roll as Existing 
January 1, 1906, with eliminations and additions not 
material herein, the authentic roll of the members for 
the purpose of the act. * * 

The court further stated: 

i 

“The Act of 1906 makes it plain that all\ whose 
names were on the authentic roll were to shar^ in the 
division of the tribal property. They were the) ‘mem¬ 
bers’ among whom the lands were to be allotted jin stat¬ 
ed portions.” 

And further stated: 

“ Under the Act of 1906 the death of a member en¬ 
titled to an allotment does not extinguish his right. 
According to the implication of the act and the| admin¬ 
istrative rulings, the allotment still mav be made in his 
name. 

“Where this is done he is regarded as the allottee 
and his heirs as taking bv descent from him. Such 
allotments and all others are made under one compre¬ 
hensive provision, in which there is no distinctive men¬ 
tion of either living or deceased members.' 9 

Thus at least the courts in three separate cases have 
held, in substance, that the names appearing upon the roll, 
as it existed on January 1, 1906, constituted the ljiember- 
sliip of the tribe. | 

i 

That Congress intended said roll of December j.2, 1905, 
as it existed on the 1st day of January, 1906, to bej the au¬ 
thentic, and in the language of the statute, the declared, roll 
of the tribe, and the persons whose names appearecj on said 
roll to constitute the members of the tribe, subject, liowever, 
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to the elimination imd addition of persons as authorized in 
the proviso, which are not material herein, is conclusively 
established hv die discussion bv the members of Congress, 
as shown by excerpts from the Congressional Record which 
is attached hereto as Appendix “A,” and made a part of 
this brief. 


We specifically call attention to the statement of Con¬ 
gressman Williams in asking Congressmen Curtis whether 
the Secretary of the Interior could purge the roll or change 
it in any manner, wherein he said, if so, it would seem pos¬ 
sible that someone might feel aggrieved by such change and 
ought to have the right to assert his grievance in court and 

o c o 

there have it determined. Congressman Curtis answered 

that there was no provision in the bill authorizing the courts 

to settle the question as to who was entitled to enrollment, 

AS TIIE BILL PROVIDED THAT THE PRESENT 

ROLL WOULD BE TAKEN AS THE ROLL OF THE 

TRIBE, subject to the exception that the Principal Chief 

of the Usages might file a complaint within a certain time 

alleging that certain people are thereby frauded, but the 

list should not include any persons whose cases had been 

heard or tried before; that upon a complaint being filed, it 

was the dutv of the Secretary of the Interior to carefully in- 

% 

vestigate if fraud had been committed as to names on that 
particular list. 


It further appears from the Congressional record, su¬ 
pra, that the bill,! as introduced had been drawn by the 
Usages and they had almost unanimously agreed to it, had 
been submitted to the Secretary of the Interior and met with 
his approval and that of the Commissioner of Indian Af- 
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fairs, had been considered and approved by two subcom¬ 
mittees; that delegations of Osages representing ill fac¬ 
tions were present at the hearings, and that it was I unani¬ 
mously reported by the committee, and agreed to!by the 
Osages. 

The Congressional Record further discloses, asj shown 
by tlie appendix, that Congressman Finlay inquired of 
Congressman Zenor whether the Secretary of the interior 
was given power to purge the roll, and Congressman Zenor 
answered: 

“No, it does not; not of his own initiative.” j 

lie further stated that it provided the Principal Chief of the 
Osages might tile a complaint. 

Surely it was intended by Congress that the rcfll as it 

1 

existed on January 1st, 1906, subject to the limitatidns pro¬ 
vided for in the proviso, which are not applicable hereto, 
should constitute a roll of the members of the tribe, j 


P PROPOSITION III. 


The General Enactment Clause of section one of the 
Osage Allotment Act, which declared the roll, as it existed 
on the first day of January, 1906, to be the roll of tfye tribe 
and to constitute the legal membership thereof, was not 
affected by the proviso to said section, but said proviso 
simply made the clause: 

(a) Inoperative as to those names appearing upon 
said roll which were contained in a list filed by 
the Principal Chief of the Osage Tribe of Indians 
with the Secretary of the Interior; and, 
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(b) Not conclusive or closed as to those whose appli¬ 
cations were pending for enrollment at the date 
of the adoption of said act. 

The first provision of section 1 of said act is plain and 
unambiguous. It, in strict and specific language, declared 
the roll, as it existed on the 1st day of January, 1906, to be 
the roll of the tribe and to constitute the legal membership 
thereof. 


The act having declared the roll, as it existed on Jan¬ 
uary 1 , 1906, to lx* the roll of the tribe and to constitute the 
legal membership thereof, the question arises as to the 
effect of the proviso. This proviso declares in substance: 

(1) That the Principal Chief of the Usages shall tile 
a list with the Secretary of the Interior, within 
three months, containing the names the tribe 
claims are upon the roil by fraud, and authorizes 
tiie Secretary of the Interior to make investiga¬ 
tions thereof, and to strike such names as are con¬ 
tained in said list which he finds have been placed 
upon the roll by fraud. 

(2) That the Secretary of the Interior is to add such 
names to the roll whose applications were pend¬ 
ing at the: date of the approval of the act which he 
finds are entitled to enrollment. 


In construing the force and effect of this proviso upon 
the subject-matter contained in the enacting clause, we di¬ 
rect attention to the general rule relating to provisos as 
stated in United States v. Morrow, 266 U. S. 531, 45 S. Ct. 
175, where the court said: 


‘‘The general office of a proviso is to except some¬ 
thing from tlie enacting clause, or to qualify and re- 
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strain its generality and prevent misinterpretation. 
Minus v. United Slates, 15 Pet. 423, 445, 10 L. <fd. 791; 
Georgia Banking Co. v. Smith, 128 U. 8. 174, l&l, 9 S. 
Ct. 47, 32 L. ed. 377; White v. United States, l ( Jl U. 8. 
545, 551, 24 8. Ct. 171, 48 L. ed. 295; Cox v. H^rt, 260 
U. S. 427, 435, 43 S. Ct. 154, 67 L. ed. 332. Iti gram¬ 
matical and logical sco])e is confined to the subject- 
matter of the principal clause. United States v.j White- 
ridge, 197 U. 8. 135, 143, 24 8. Ct. 406, 49 L. £d. 696. 
^nd although sometimes used to introduce independ¬ 
ent legislation, the presumption is that, in accordance 
with its primary purpose, it refers only to the provi¬ 
sion to which it is attached. United States v. Falk, 204 
U. 8. 143, 149, 27 S. Cl. 191, 51 L. ed. 411. here it 
clearly appears that the proviso was employed in its 
primarv sense. 7 ’ 

The entire context of section 1 of said statute discloses 
that Congress first, in definite language, provided what roll 
should control and that the names appearing thereon should 

i 

constitute the membership of the tribe. By this declaration 
the names appearing upon said roll were conclusively estab¬ 
lished as members of said tribe. The proviso, however, ex¬ 
cepted from the conclusive establishment as members of all 
persons whose names appeared thereon, the names of those 
persons appearing upon that particular list which tlie prin¬ 
cipal chief of the Usages filed with the Secretar\| of the 
Interior; and neither was it conclusive as against those 
whose applications for enrollment were pending on the date 
of the approval of the act; but as to every other person it 
was conclusive, binding and not subject to being contested 
in any manner. 



In tlie concluding part of the proviso, Congress used 
this language: 

Q v—7 

4 ‘And the said roll as above provided after the re¬ 
vision and approval of the Secretary of the Interior, 
as herein provided , shall constitute the approved roll 
of the tribe: and the action of the Secretary of the In¬ 
terior in the irevision of the roll as herein provided 
shall be final, * ' * 

When Congress used the language, “and the said roll 
as above provided," Congress referred to the roll of Jan- 
uarv 1. 190b: and the language, “after the revision,” re- 
ferred to the right to strike those names contained in the 
list filed by the Principal Chief of the Usages, and the lan¬ 
guage, “approval' of the Secretary of the Interior,” re¬ 
ferred to the names of those whose applications were 
pending. 

The statute itkself is clear upon its face, and when con¬ 
sidered in the light of the history back of it, the conditions 
existing at the time of its enactment, and the remarks made 
bv Congressmen at the time the statute was under discus- 
sion, it is plain that the proviso was intended to apply 
merely to the names of those whose names appeared upon 
the list filed by the Principal Chief of the Usages with the 
Secretary of the Interior, and to those whose applications 
were pending at the date of the approval of the act, which 
required the approval of the Secretary of the Interior. 

It was manifestly intended, after declaring that a cer¬ 
tain roll was the roll of the tribe and the names thereon 
were to constitute the legal membership of the tribe, that 
the proviso should not apply to those members whose names 
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were upon the roll and were not included in the list pled by 
the Chief of the Usages with the Secretary of the Interior. 

Congress, prior to the introduction of the Osagp Allot¬ 
ment Act, had theretofore enacted numerous statute^ which 
had for their general purpose the allotment of landi of the 
various tribes of Indians to the members thereof, ind, in¬ 
sofar as the method of determining the members of the 
tribe to participate in the allotments, and as to the method 
for establishing membership in the tribe, the acts are very 
distinguishable from the instant act, a different plan hav¬ 
ing been adopted in the Osage Allotment Act from th|at used 
in all previous statutes. 

We refer to the manner of determining membership 
for allotment to the individuals of the tribes of Indians 
known as the Five Civilized Tribes. There had been ap- 
pointed what is commonly known and referred toj as the 
“Dawes Commission/’ a United States Commission with 
power to enroll the members of the said tribe. The Original 
Curtis Act, approved June 28, 1S98 (30 Stat. L. 495), in 
fixing the method of making the roll of citizenship therein, 
in section 21, directed the Dawes Commission to tiake the 
roll of the Cherokee citizens of 1SS0, being the ojily roll 
confirmed by that and preceding Acts of Congress, 

“and to enroll all persons now living whose names are 
found on said roll * * * 


It authorized a roll to be made and provided thajt names 
of those now living on the 1880 Roll should be placed on 
the roll. j 

Under the same section of the statute, with regard to 
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the Creek freednuhi, the statute confirmed the Creek freed- 
men roll made by jj. AY. Dunn in 1807, and provided: 


“And said Commission is directed to enroll all per¬ 
sons note living whose names are found on said roll.” 


It further provides that the Commission, in making the 
roll, should make a description of the persons so they could 
he identified. It then provides: 


'‘The roll so made, when approved by the Secre¬ 
tary of the Interior, shall be filial, and the persons whose 
names are found thereon, with their descendants there¬ 
after horn to them, with such persons as may inter- 
marrv according to the tribal laws, shall alone consti- 
tute tlie several tribes which they represent.” 


In the Original Creek Agreement, being the Act ap¬ 
proved March 1,1901 (Ml Stat. L. 861), ratified by the Creek 
Nation May 25, 1901, it is provided in section 28: 


“All citizens who were living on the 1st day of 
April, 1899, entitled to be enrolled under section 21 of 
the Act of Congress approved June 28, 1898, * * * shall 
be placed upon the roil to be made by said Commission 
under said Act of Congress, and if anv such citizen has 
died since that time, or may hereafter die, before re¬ 
ceiving his allotment of lands and distributive share 
of all funds of the tribe, the lands and money to which 
lie would be entitled, if living, shall descend to his heirs 
according to the laws of descent and distribution.” 


We specifically call the court's attention to the fact that 
it was provided that only those who were living on the 1st 
day of April, 1899, were entitled to be enrolled. 

In the Seminole Agreement, approved June 2, 1900 (Ml 
Stat. L. 250), it was provided that in making the roll of the 
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Seminoles there should be placed thereon the name£ of all 
children born up to and including the 31st day of December, 
1899, | 

i 

i 

“and the names of all Seminole citizens then! living 

i ® 

# * * ? ? 

* 9 

and that the roll so made, when approved by the Secretary 
of the Interior, should constitute the roll of the tijibe. It 

i 

is further provided under section 2, that if anv i}iember 

* 

should die after the 31st day ot‘ December, 1899, tli4 lands, 
etc., should descend. j 

Under the Choctaw and Chickasaw Treaties, approved 
July 1, 1902 (32 St at. L. 641) in section 27, it is provided: 

“The rolls of the Choctaw and Chickasaw Citizens 
and freedmen shall be made by the Commissioii to the 

. . .i 

Five Civilized Tribes, in strict compliance with the Act 
of Congress approved June 28, 1898, and the ^ct ap¬ 
proved May 31, 1900, except as herein otherwise pro¬ 
vided.’ ’ ! 

Under section 28, it is provided: 

“The names of all persons living on the datp of the 
final ratification of this agreement, entitled toj be en¬ 
rolled as provided in section 27 hereof, shall bej placed 
upon the rolls made by said Commission.” 

Under the Cherokee Treaty approved July 1, lj)02 (32 
Stat. L. 716), in section 25 of said act, it is provided: 

“The roll of citizens of the Cherokee Nation shall 
be made as of September 1, 1902, and the names of all 
persons then living and entitled to enrollment on that 
date, shall be placed on said roll by the Commission 
of the Five Civilized Tribes.” 
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Under section 26 of said act, it is provided that the names 
of persons living on the 1st day of September, 1902, entitled 
to be enrolled shall be placed upon said roll. Section 27 pro¬ 
vided that the roll (should be made in strict compliance with 
the provisions of the Act of June 28, 1898; and that no per¬ 
son whose name appears upon the roll ot‘ the Dawes Com¬ 
mission as a citizen or a Freedman of anv other tribe should 
be enrolled as a citizen of the Cherokee Nation. In section 
29 it is provided that the Commission of the Five Civilized 
Tribes may from time to time forward to the Secretary of 
the Interior a list of those names which are found entitled 
to be enrolled and when approved by the Secretary of the 
Interior it is to constitute a part and parcel of the final roll. 


It will thus be noted that in the allotment of the lands 
of the Five Civilized Tribes, under the Acts of Congress and 
the Treaties, it was provided that a roll should be made, and 
who should be entitled to be enrolled thereon, and, after fix¬ 
ing the date on which the qualifications should be deter¬ 
mined, it was provided that only persons living on such date 
should be entitled to be enrolled. 


In the Osage Allotment Act there was no provision for 
enrollment, except as provided in the proviso. Congress 
simply declared that a certain roll, as that roll existed on a 
given date, January 1, 1906, with the exceptions not here 
material, should constitute the membership of the tribe. No 
reference whatever was made as to whether persons appear¬ 
ing on that roll were living or dead as of the date fixed. In 
every allotment act it was, of course, necessary to arbitra¬ 
rily establish some method by which the membership of the 
tribe should be determined and fixed, but it was relatively 


unimportant which method was adopted so long as i|t met the 
approval of Congress and the tribe. In the case of jthe Five 

i i o 

Civilized Tribes no adequate roll of membership! existed, 
kept up to date, when the allotment act was passed, and Con¬ 
gress deemed it necessary to compile such rolls. Inj the case 
of the Osages an adequate roll alreadv existed, one completed 

i 

and closed December 12, 1905, and had been completed and 
revised as a roll of the tribe over a long period!of time. 
The tribe was adjusted to the fact that only persons ap¬ 
pearing thereon might receive benefits. The Osages them¬ 
selves and Congress were evidentlv satisfied that said roll 
constituted as satisfactory a roll as could be compiled, so 
they adopted the December 1905 Annuity Payroll a|s the de¬ 
clared roll, with some slight limitations calculated tp do jus¬ 
tice. To compile a new roll would have involved a great deal 
of work, created disputes, litigation, and generally disrupted 
the harmony of the tribe, just as the compilation of other 
rolls had. The adoption of the particular roll of course in¬ 
volved some elements of arbitrary selection, but it was im¬ 
possible to accomplish the end sought without arbitrary se¬ 
lection; and the adoption of the existing roll without refer¬ 


ence to whether names appearing thereon represei 


ted per¬ 


sons dead or alive as of January 1, 1906, was not more ar¬ 
bitrary, the roll being of very recent date, than wopld have 
been a provision that all persons appearing on the roll as 
of January 1, 1906, must be found alive, whereas the latter 
course would have involved additional work andj contro¬ 
versy, and have necessitated the empowering of seme per¬ 
son, or commission, to investigate said facts, providing 
methods by which said facts could be determined, of sub- 
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mil tins: t lie proof, and giving the interested parties an op¬ 
portunity to be heard. 

We call the court’s attention to the fact that Congress¬ 
man Curtis was the author of the Original Curtis Act and 
Atoka Agreement (30 Stat. L. 495), introduced said bill in 
Congress and was familiar with the method under which the 
members of the Five Civilized Tribes were enrolled. He was 
upon the Committee of Indian Affairs, and was, we believe, 
one of the authors of the Osage Allotment Act. That the 
Osages were familiar with the method under which the 
members of the Five Civilized Tribes were enrolled, and yet 
they saw fit to adopt a different method and to have no en¬ 
rollment, but to declare a roll that already existed to con¬ 
stitute the roll of the tribe. Congress also knew that that 
roll was prepared on the 12th day of December, 1905, and 
knew exactIv what said roll would disclose; they knew that 
the names appearing thereon were entitled to participate 
and did receive their pro rata share of the per capita pay¬ 
ments which were made under said roll, and also knew that, 
whether under authority or otherwise, the names appearing 
thereon who were living at the date the payment was made 
would be entitled to receive a pro rata share of the annuity 
payment to be made March, 1906. That the December 12,1905, 
roll would have no notations as to members who died after 
payment was made; that members who died after receiving 
payment, for illustration, a member who received his pay¬ 
ment on December il.2,1905, and died December 13,1905, was 
entitled to have his name carried forward, under the custom 
and practice to the March 1906 Roll, the same as a member 
who died January 2, 1906, who was likewise entitled to have 
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his name carried forth upon the same roll, and each \Vere en¬ 
titled to receive the same benefits under the March ldo6 Roll. 

Proposition IV. 

i 

The only authority and jurisdiction conferred under 
section one of the Osage Allotment Act on the Secretary of 

i 

the Interior to strike or purge from the declared ro^l mem¬ 
bers whose names appeared thereon on January 1, 1906, 
was the authority and jurisdiction contained in th^ list to 
be filed with him by the Principal Chief of the Osasje Tribe 
of Indians, which he found to be upon said roll by fraud. 

It may be stated as a general principle of law, and has 
been uniformly announced, that Congress, itself, has the 
exclusive power lo legislate with reference to the various 
Indian tribes as dependent people concerning their restrict¬ 
ed property, or property held in trust by the United States 
for their use and benefit. j 

—Marchie Tiger v. Western Investment Company, 
211 U. S. 286,31 S. Ct. 578. j 

In Blackfeather v. United States, 190 U. S. 3(jS, 23 S. 
Ct. 772, it is said: | 

‘‘The moral obligations of the Government} toward 
the Indians, whatever they may be, are for (Jongress 
alone to recognize, and the courts can exercise jsuch ju¬ 
risdiction over the subject as Congress may confer up¬ 
on them.” 

I 

It may also be stated as a matter of law that the Secre¬ 
tary of the Interior, as such, has only such jurisdiction in 
carrying into force and effect the Acts of Congress relating to 
Indians, as is conferred upon him by the said act itself. Con- 


i 
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gross lias power and authority to delegate to the Secretary 

those duties necessary to carry into efiect the laws relating 

* • 

to said Indians, or may withhold such duties, if it so desires. 
Such is the holding of the Circuit Court of Appeals of the 
8th Circuit in the case of Jennings r. Wood, 192 Fed. 507. 

In said case the court had under consideration the act 
relating to the Five Civilized Tribes, wherein the Secretary 
was given power and authority to approve oil and gas leases 
made hv adult members. The jurisdiction over minors was 
conferred upon the courts, and oil and gas leases, on the 
property of minors, were sold through the various County 
Courts. A minor 15 vears of age had executed an oil and 
gas lease and the same was submitted to the Secretary of 
the Interior for approval, evidence was furnished the Sec¬ 
retary that the minor was of age, the Secretary approved 
the oil and gas lease. It was contended that under the rules 
and regulations prescribed by the Secretary of the Interior, 
the Secretary required and was furnished information as to 
the age of the lessor, and after considering same, found she 
was of age, and further found the terms of the lease were 
fair and reasonableland approved it, and further that the ap¬ 
proval of a lease by the Secretary of the Interior was the 
act of a tribunal exercising judicial power, and that as the 
power of approval necessarily involved power to determine 
the contractual capacity of the lessor, the finding of the Sec¬ 
retary of the Interior that the minor was of age was con- 
elusive. The court, in passing upon the contention, stated 
as follows: 


"‘The jurisdiction of the Secretary of the Interior 
is only that expressed in the Acts of Congress. He was 


not constituted the general guardian of the estates of 

o o 

the Indians in the sense in which that term is!usually 
employed. Power was not conferred upon him lo origi¬ 
nate and make leases of allotted lands. That jvas left 
to the Indian subject to his approval in specified cases. 
If the Indian did not desire to lease, there was (nothing 
for the Secretary to act upon; if lie did, and tljie lease 
was for oil and gas, its validity depended upon the ap¬ 
proval of that official, but he was not one of |he con¬ 
tracting parties.” 

The court further held that that act did not give him judicial 
powers to determine the question of whether the minor was 
of age. 

The United States Supreme Court cited said lease in 
the case of Mott v. United States, 283 U. S. 747, 51 S. jet. 642, 
wherein the Secretary of the Interior attempted to approve 
gifts made by Jackson Barnett, and in that case, it vjas sug- 
gested that the approval of the Secretary of the Interior of 
the gifts made by an incompetent was another way oij saying 
that the Secretary could make the gifts of his own volition, 
and that it must be presumed that Barnett was frle from 
disability. The court, in reply to such suggestion, statled such 
contention had been disapproved by the Circuit Court] of Ap¬ 
peals of the 8th Circuit, and cited Wood v. Jennings j supra. 


This proviso conferred no jurisdiction upon tlib Prin¬ 
cipal Chief of the Usages to submit to the Secretary of the 
Interior a list of those whom he contended were deaid upon 
January 1, 1906; neither did it confer upon the Secretary 
of the Interior jurisdiction to make such an investigation or 
to decide such question. If the Secretary of the Interior did 

i 

attempt to so decide, his findings would be of no force and 
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effect, any more than his finding that the minor was of age 
in the case of Jennings v. Wood, supra, had force and effect. 
The Act of Congress conferred no such authority upon him 
and therefore lie had none. 


1 > R 0 POST T ION V . 


Under the Osage Allotment Act, the roll, as shown by 
the records of the United States Indian office, as it existed 
on January 1, 1906, constituted the roll approved by Con¬ 
gress as containing the names of all members of the tribe, 
subject to the right of elimination and adding such addi¬ 
tional names as designated in the proviso. 


The statute in plain and unambiguous language states 

that the roll as shown bv the records of the United States 

% 

in the office of the United States Indian Agencv, at the 
Osage Agency, Oklahoma Territory, as it existed on the 
1st dav of January, 190(5, is declared to be the roll of the 
tribe and to constitute the legal membership thereof, sub¬ 
ject, however, to tlie exceptions contained in the proviso. 
Such is the holding in the cases of: 


Taylor v. T ay rein, 51 F. (2d) 884; 

United States v. LaMotte, 07 F. (2d) 788; 
Kenny v. Miles, 250 U. S. 59, 39 S. Ct. 417. 


The roll, as shown by the records, when construed in 
the light of the manner in which said roll had been kept 
and prepared, commencing with December 31st, 1881, and 
the names thereon, transcribed upon the succeeding rolls 
and by eliminating.therefrom such names as the previous 
roll affirmatively disclosed were deceased at the time of 


I 

I 


I 
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disbursement made under said previous roll, and adding 
thereto those names which the Osage Council ha<il found 
were entitled to be enrolled and were approved by the Sec¬ 
retary of the Interior, and the fact that in disbursing funds 
under said roll, the receipt for the payment of said funds 
became a part of the roll and the witnesses who witnessed 
the payment, signed said roll, it is apparent that the roll 
not only consisted of the list of names, but the erjtire in- 
formation appearing upon said roll which was placed there¬ 
on in accordance with the rules and regulations of tjlie Sec¬ 


retary of the Interior in disbursement of funds to!comply 
with the previous Acts of Congress. 

It is apparent that Congress, when it adopted the above 
section, and used the language: 

4 4 That THE roll of * * *, as shown by the records 
of * * *, as IT existed on the first day of January, 1906; 
* * * is hereby declared to be the roll of saijl tribe, 
and to constitute the legal membership thereof 

referred to the completed December 1905 Roll and included 
the record information which appeared upon said rcll after 
the disbursement of the funds thereunder, which enjded the 
31st day of December, 1905, and Congress limited jhe rec- 
ords, to those records of the Indian agent appearing upon 


said roll, and, by said interpretation, we give force 


and ef¬ 


fect to the language: 

44 As IT existed on the first day of Januarv,! 1906/ ’ 

% * 7 | 7 


meaning the roll. 

The language above named is not susceptible to tjhe con¬ 
struction that Congress intended that other records,| wheth- 
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or legally and rightfully kept or not, but not kept in con¬ 
nection with said roll, or as a part thereof, should be a de¬ 
termining factor in the determination of who was upon said 
roll, or to be considered in connection with determining mem¬ 
bership in the tribe, for the December 15)03 Roll, as it existed 
on January 1st, 1906, disclosed a list of all members of the 
tribe of Indians who had participated in and received bene¬ 
fits under the December 1905 Roll. By the disbursement un¬ 
der said roll, the roil would then disclose affirmatively the 
names appearing upon said roll which were deceased at the 
time of making the disbursement, and this is the roll that 
Congress declared to be the roll of the tribe. The language 
of Congress used in the proviso is to be construed as fol¬ 
lows: “And the roll as above provided'' (referring to the 
roll provided for in the enacting clause) “after the re¬ 
vision” (meaning the revision designated in the proviso, 

which authorized the Secretary to strike therefrom such 

* 

names as were contained in the list filed bv the Chief of 


the Usages with him, which the Secretary found were on 
said roll by fraud) “and the approval’' (meaning the ap¬ 
proval of those persons whose applications to be enrolled 
were pending at the time of the approval of the act, which 
the Secretary found were entitled to be enrolled), “as here¬ 
in provided” (meaning as provided in the proviso, which 
was limited to the approval of the names to be stricken and 
the names to be added), “shall constitute the approved roll 
of the tribe.” Therefore, the approved roll of the tribe 
constituted three separate classes of names: 


(a) Those whose names appeared upon the roll on Jan¬ 
uary 1, 1906. 




I 





(b) Those names referred to in (a) subject to the right 

of the Secretary of the Interior to strike said 

* 

names contained in the list filed bv the chief of 

* 

the Osages with him. 

(c) The names of those who had applications pending 
upon the approval of the act, which the Secretary 
found were entitled to be enrolled. 


Proposition VI. j 

The Osage Allotment Act conferred no jurisdiction 

i 

and gave no power to the Secretary of the Interior to de¬ 
termine or to make an investigation for the purpos^ of de¬ 
termining whether the Indians whose names appeajred up- 

i 

on the December 12, 1905, Roll, as it existed on January 
1, 1906, were living or dead. 


If the act conferred no jurisdiction upon the Secretary 
of the Interior to determine that fact, then any purported 
investigation would be without power and authority con¬ 
ferred upon him, and would be of no force and effect. 

i 

The December 12, 1905, Roll, as it existed on January 
1, 1900, did upon its face, contain notations which disclosed 
the Indians who had died prior to the payment lujder the 
December 12, 1905, Roil. As to those who come witjiin that 
class, and as to the force and effect of the Act of Congress 
upon those names which the roll affirmatively discloses were 
deceased when payment was made under said roll, t|ie same 
is not relevant. Whether the heirs of those whose* names 
appeared upon the December 12, 1905, Roll, and cjpposite 
whose names there appeared the notation that saic^ Indian 
had died prior to payment, are entitled to participate in the 
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benefits of the act, it is unnecessary to decide because their 
rights are not involved herein, unless the appellant’s con¬ 
tention is sustained that the roll on January 1, 1906, does 
disclose on its face that Timothy Hamilton was deceased 
on said date. \ do not believe the photostatic copy attached 
in the record so discloses. 

We allege in our application before the Secretary of 
the Interior, and the records affirmatively disclose, that 
Bennie Strike Axe, cf al.. were living on the date of the 
payment and distribution of the funds under the said De¬ 
cember 12,1905, Roll, and the roll does not affirmatively dis¬ 
close they were deceased on January 1, 1906. We do allege, 
although believing it immaterial and incompetent, it was the 
universal custom and practice, that a person being alive upon 
said date, under the tribal laws and customs and under the 
custom and practice of the Secretary of the Interior in pay¬ 
ing said funds, was entitled to have his name transcribed 
upon the March 1906 Roll, and, it fie died between the 12th 
day of December and the time of the preparation of the 
March 1906 Roll, his heirs were entitled to collect and re¬ 
ceive his per capita payment. Neither his right, as a mem¬ 
ber of the tribe, nor that of his heirs, were extinguished im¬ 
mediately upon his death, but those rights continued until 
his heirs had received a per capita payment, after his death, 
under the tribal custom and continued on the roll during 
such time, to receive the pro rata portion of the funds to 
be distributed to members of the tribe. 
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Proposition VII. 

The Osage Allotment Act should be construed in ac¬ 
cordance with the language used in said act. 

Iii construing the Osage Allotment Act, the sable rule 
of construction is applicable as in construing any otjlier Act 
of Congress, to-wit, where the language used in tliej statute 
is plain and unambiguous, there is no occasion for c<jmstruc- 

i 

tion, and the statute must be given effect according to its 
plain and obvious meaning. | 

It has been the set tled law that in determining the force 

and effect of the statutes, the construction to bej placed 

thereon, the meaning must first be sought in the hjnguage 

used, and it is the duty of the courts to enforce and con- 

* ! 

strue the law as written, provided it is within the constitu¬ 
tional authoritv of the legislature which passed it. j United 
States v. Standard Brewery Company, 251 U. S. 2lj), 40 S. 
Ct. 139. It is also well settled that where the language is 
clear and its meaning plain, the courts are bound j by the 
words used, and are not at liberty to conjure up| condi- 

i 

tions to raise doubt as to its construction; where |no am- 
biguitv exists, there is no reason for construction. United 
States v. Missouri Pacific Railway Co 27S U. S. 269, 49 S. 
Ct. 133. 

It was for Congress to determine whether it w^uld de¬ 
clare a roll already in existence to be the roll of tlie tribe 
or would provide some other method for enrolling tlije mem¬ 


bers thereof, and it was for Congress to determi 
should constitute the members of the tribe. It was ; 


lie who 
Iso the 


duty of Congress to determine what authority should be 


i 
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conferred upon the Secretary of the Interior in carrying out 
the provisions of the act. 

The Osage Allotment Act in plain language declares 
the roll of the Usages, as the roll existed on the 1st day of 
January, 190(5, to be the declared roll of the tribe, subject 
to certain limitations set forth in the proviso which are not 
material herein. There is no language in the act, or in the 
proviso, that even suggests that the Secretary of the in¬ 
terior was to enroll those members whose names are on the 
roll, as it existed on Januarv 1, 1906; but the language of 
the act is plain, and Congress in direct and positive lan¬ 
guage stated that the roll which existed on January 1, 1906, 
was declared the roll of the tribe. Having declared it to be 
the roll of the tribe, there is no language to indicate that 
the Secretary of .the Interior had any power, authority, or 
jurisdiction over the roll except such power and jurisdic¬ 
tion as was granted in the proviso. The roll, then, as it 
existed upon January 1, 1906, constituted the authentic roll 
of the tribe. Kntity v. Miles, 250 U. S. 5S, 39 S. Cl. 417; 
United States v. La Moffe, 67 F. (2d) 788. Those names 
appearing upon the roll as it existed on January 1, 1906, 
were finallv and conclusivelv established as legal members 
of said tribe, subject, however, to the addition and elimina¬ 
tion of names as authorized by the proviso, which has no 
application to the membership involved herein. 


The proviso is not an independent enactment, but oc¬ 
cupies the same office usually occupied by a proviso, only 
referring to and limiting what precedes it. Congress, in 
the proviso, refers to the roll by directing the Principal 
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i 

Chief of the Osages, within three months, to file \|ith the 
Secretary of the Interior a list of the names wljich the 
tribe claims were placed upon the roll by fraud. Tljie word 
“roll” refers to the roll used in the enacting parj of the 
section, which declares the roll, as it existed on January 1, 
190(i, to be the roll of the tribe. There is no ambiguity in 

i 

the power conferred upon the Principal Chief of thejOsages 
to attack or assail the names appearing upon said ijoll; his 
power and authority was clearly limited by the proviso to 
filing a list of names which he charged to be upon [he roll 
by fraud. There is no ambiguity in the power and authority 
conferred upon the Secretary of the Interior. Tlitjre was 
not conferred upon him the power and authority to jinitiate 
proceedings to contest names appearing upon said ijoll, but 
he was limited to passing upon the names contained in the 
list filed with him by the Principal Chief of the Osages. As 
to all other names, he was without authority, jurisdiction 
or power to strike or otherwise interfere. In adding names, 
the Secretary’s power and authority was limited to pass¬ 
ing upon those whose applications were pending at the date 
of the approval of the act; if lie found one whose applica¬ 
tion was pending entitled to be enrolled, he should d^d the 
name. There probably were Indians possessing tint other 
qualifications for membership in the tribe, but whose names 
did not appear upon the roll, and whose applications were 
not pending on the date of the approval of the act; if so, 
the Secretary of the Interior was wholly without authority, 
jurisdiction or power to place them upon the roll. 

Following the settled rules of law in construing the 
proviso, we find the act falls far short of conferring upon 
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the Secretary of the Interior any power or authority to de¬ 
termine, adjudicate, or investigate whether a person whose 
name appeared upon the roll on January 1, 1906, was liv¬ 
ing or dead. Having been granted no authority, and no lan¬ 
guage in the act is subject to a construction that such au¬ 
thority was granted, it follows that the Secretary of the 
Interior had no such power or authority, and any assump¬ 
tion thereof was foevond his jurisdiction, and anv deter- 
mination of the question he might have made is absolutely 
void. 

Had this act been susceptible of the interpretation that 
the Secretarv might strike those names from the roll which 
represented persons whom he determined were dead prior 
to January 1, 1906, in the instant cases, his action in strik¬ 
ing the names would have been void, because: 


“The Secretary of the Interior must give notice 
and an opportunity to be heard to those whose rights 
would be affected by the correction of the roll.” 

—Tiger v. Turin State Oil Co., 48 F. (3d) 509; 

Me hi oh ah v. Schaffer Oil Co., 30 F. (2d) 665; 

United States v. Wildcat, 344 U. S. Ill, 37 S. Ct. 
561; 

Garfield, Secretary, v. Gold shy, 331 U. S. 349, 39 S. 
Ct. 63; 

Brown v. Hitchcock, 173 U. S. 473, 19 S. Ct. 485. 


There is no apt language in the act to support the the¬ 
ory that the Secretary of the Interior was granted power 
and authority to make such investigation and determine 
such fact, any determination he might make would be void, 
and in conflict with the rule announced in Jennings v. Wood, 
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192 Fed. 507, and Mott v. United States, 283 U. S. |747, 51 
S. Ct. 642. ! 

Whether the act omitted from the authentic rol|l those 
names appearing upon the roll as it existed on January 1, 
1906, but opposite whose names there appearing Jit that 
time a notation of the persons’s death, is a question not in¬ 
volved in the decision of either of the present applications. 
In all of these applications it appears that there was njo nota- 

i 

tion on the roll, of the death of any of these applicants as 
the roll, or records, existed on the 1st day of Januarl, 1906. 

We have read the letter written bv the Honorable Frank 

Campbell, Assistant Attorney General, dated August 10, 

1 

1906, and directed to the Secretarv of the Interior!. This 

/ 4/ 

I 

letter might be applicable to those names which appeared 
upon the roll on January 1, 1906, opposite which appeared 

i 

the notation of the member’s death; but insofar as Applied 
to the instant situation and construed to hold that tlje Sec¬ 
retary of the Interior, under the Act of Congress, was 
clothed with authority to make an investigation, without 
notice and without a hearing, and determine said fact, the 
proposition is without authority of law to support i;. 

The rule is well settled that a definitely settled Admin¬ 
istrative construction is entitled to the highest respdct and 
such construction cannot be disturbed except for pogent 
reasons. Logan v. Davis, 233 I". S. 613, 34 S. Ct. 68ij). But 
the court is not bound by a construction so established. 
Chicago M. £ St. P. Ry . Co. v. McCaull-Dinsmore cjo., 253 
U. S. 97, 40 S. Ct. 504; United States v. M. P. Ry. dp., 278 
U. S. 269, 49 S. Ct. 133; United States v. Dickson, 1|5 Pet. 
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141, 10 L. ed. 089. Nor does said rule apply where the con¬ 
struction is not doubtful. 


Proposition V 111 . 

The Secretary of the Interior, with regard to those 
names which appeared upon the declared roll of the tribe 
and did not come within the provisions of the proviso, had 
no discretion in the division of the tribal funds and mineral 
interests, except the ministerial duty of crediting and dis¬ 
bursing the funds provided for in said act and the amend¬ 
ments thereto in accordance with said act and amendments. 

Under section 1 of the Osage Allotment Act it is pro¬ 
vided : 


“The tribal lands and tribal funds of the said tribe 
> 

shall be equally divided among the members of said 
tribe as herein provided/’ 


I do not propose to discuss the duties of the Secretary 
of the Interior as to the land, but insofar as the tribal funds 
and tribal mineral interests are concerned, they are con- 
trolled by sections 4 and G of said act, and the various amend¬ 
ments thereto. The ministerial dutv of the Secretary of the 

* V 

Interior, thereunder, was to prorate the funds and disburse 
the same in accordance therewith. The general rule may 
be stated as follows: 


“Every statute to some extent requires construc¬ 
tion by the public officer whose duties are defined there¬ 
in. Such officer must therefore, in a certain sense, con¬ 
strue it, in order to form a judgment from its language 
what duties he is directed from the statute to perform. 
But this does not necessarily in all cases make the duty 
of the officer other than a ministerial one. If the law di- 


reefs him to perform an act in regard to which no dis¬ 
cretion is committed to him, then the act is ministerial, 
although depending upon a statute which requ res in 
some degree, a construction of its language by tjhe offi¬ 


cer. 




■Roberts v. United States, 176 U. S. 221, 201S. Ct. 


376 


Work v. United States, 261 IT. S. 352, 43 S. Cjt. 389; 
Work v. United States, 262 IT. S. 200, 43 S. (|t. 580. 


The Circuit Court of Appeals of the Eighth Cir 
the case of Chase v. United States, 2b 1 Fed. 863, st 
follows: 


ated 


cuit in 


as 


“A statute which ‘authorizes' a public officer to do 
a certain thing imposes upon him a positive and absolute 
duty to do such act, which may be enforced by those 
for whose benefit it is to be done, in the absence of 
words giving him a discretion.” 

i 

The Secretary of the Interior, under the power and 
discretion devolved upon him, as to those Indians whose 
names appeared upon the roll and were contained in 
the list filed by the Principal Chief of the Usages, ^nd as 
to those Indians whose applications were pending jat the 
time of the approval of the act, had discretionary powfer and 
authority and his actions therein could not be controlled 
by mandamus. Wilbur v. United States, 281 U. S. 206, 50 S. 
Ct. 320. But, the discretion granted with regard toj those 
two classes of Indians did not extend to, nor has it ahy ap¬ 
plication to, the class whose names appeared upon tjie roll 
and did not fall within the exception, in the proviso, tliat au¬ 
thorized the Secretary of the Interior, to strike those names 
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appearing* on the ! list filed by the Principal Chief of the 
0sages, which he found was upon the roll by fraud, nor to 
those whose applications were pending at the date of the 
approval of the act. 

I, therefore, submit: 

1. That the enacting clause of section 1 of the Osage 
Allotment Act declared the December 12, 1905, roll, it being 
the last official roll prepared by the Osage Agency prior 
to January 1, 1906, to be the authentic roll, and to govern 
the distribution of the lands, moneys and mineral interests 
provided for in said act. 

2. That the proviso contained in section 1 of said act 
has no application to those whose names appeared upon said 
roll, except as limited to those names contained in a list filed 
with the Secretary of the interior by the Principal Chief of 
the Usages; and as to those names on the declared roll, not 
appearing on said list, said proviso has no application. 

3. That the name of those appearing upon the roll de¬ 
clared bv Congress to be the roll of llie tribe, thev and their 
heirs became vested of a right to participate in the lands, 
moneys, and mineral interests provided for in the act. 

4. That the Osage Allotment Act, having declared the 
names upon the roil specified to constitute the legal member¬ 
ship of the tribe, and having authorized the Secretary of the 
Interior to make disbursements of the funds to those mem¬ 
bers, there was imposed upon the Secretary of the Interior 
a positive and absolute duty to do such act, which duty may 
be enforced by proceedings at law. 
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5 . That under the facts set forth above, the lifnrs of 
those appearing on the declared roll are entitled, as ja mat- 

i 

ter of law, to have a writ of mandamus issue to the Honor¬ 
able Secretary to credit them their pro rata share! of all 
funds coming into his hands as Osage funds to which they 
are entitled, and disburse to them such funds as thev are 

I * 

entitled to have, under the said act and the amendments 
thereto. 


Answer to Appellants’ Brief. 

The appellants, in support of their contention that the 
judgment of the trial court should be reversed, present their 
argument under separate propositions, the first of which is 
stated as follows: 

“There is no judicial jurisdiction to confer jrights 
of tribal membership upon Timothy Hamilton because 
he is not named upon tlie final roll of the Osage Tribe 
approved by the Secretary of the Interior.” 

It being conceded that the name of Timothy Ilajmilton 
appears upon said roll of the tribe, as shown by the rjecords 
of the Osage Indian Agent at the Osage Agency, as itj exist¬ 
ed on January 1, 1906, and not contested, as authorised by 
the proviso to section 1 of the act, it is immaterial whether 
his name appears upon the roll approved by the Secretary 
so long as his name was on the roll declared by Congress 
to be the roll of the tribe, and to constitute the membership 
of the tribe. 

After the Osage Allotment Act had been passed dnd ap¬ 
proved, and the Principal Chief of the Osage Tribe!of In- 
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dians filed no list with the Secretary of the Interior, con¬ 
tending that any of the names appearing thereon had been 
placed upon said foil by fraud, and the time having trans¬ 
pired for the filing of said list, the acting Commissioner ol 
Indian Affairs directed a letter to the Osage Indian Agent 
(R. 16) directing the Osage Agent to prepare, in triplicate, 
as complete a roll as possible of the Osage Tribe of Indians, 
and to forward the same to his office for the approval of the 
Secretary of the Interior. Ilis directions read as follows: 


“The roll should consist of: 

( 1 ) the nhmes on tlie Osage tribal roll as it existed 
in vour office on the first dav of Januarv, 1906; 
and 

( 2 ) the names of all persons, including adults and 
child ten, subsequently added thereto by direc¬ 
tions of this office with the authoritv of the Sec- 

retarv of the Interior in accordance with the 
* 

provisions of section 1 of the act named. 

“The column for remarks in the roll should show 

the date and file number of the authority for each name 

added to the roll ‘as it existed on the first dav of Janu- 

arv, nineteen hundred and six.’ 

♦* 

“You should properly certify to the correctness of 
the roll. 

Very respectfully, 

C. F. Larrabce, 

Acting Commissioner.” 


It will be noted the directions of the Commissioner of 
Indian Affairs were specific in directing the Osage Indian 
Agent to certify to names on the tribal roll, as it existed 
on the first day of January, 1906; there were no directions 
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for the agent to eliminate therefrom the names on t!he roll, 

- | 

which the roll affirmatively disclosed were deceased, nor 
for the agent to make an investigation or to determine which 
of said members were deceased on January 1, 1906j 

The Osage Indian Agent, however, relying upon a let¬ 
ter from Mr. Frank Campbell, Assistant Attorney General, 
prepared a roll, and, without any authority of law, or any 
applicable language in the statute that would confer such 
authority, arbitrarily omitted from said certified copy the 
names of those appearing upon said roll which the {’oil af¬ 
firmatively disclosed were deceased on January 1, 19(|)6, and 
in addition thereto, he not only dominated those namjes, but 
he eliminated the names of those whom lie thought, oj* those 
he had determined or concluded from information other than 

the roll itself, had died between the closing of the December 

. I 

12, 1905, roll, and January 1, 1906. This without an^y hear¬ 
ing or notice, and from information or records othejr than 
the roll itself, nor did he limit his investigation to t ie rec¬ 
ords or roll as it existed in his office on January 1st, but he 
used other records prepared after January 1, 1906. So it 
must be admitted and conceded that the Osage IndianjAgent 
did not correctly certify the tribal roll as it existed in his 
office on the first day of January, 1906, but he erroneously 
certified to a roll which did not correctly reflect the roll as it 
existed on January 1, 1906, and it is this roll, so certified, 
which the government contends is the final and conclusive 


roll. 


Our contention has heretofore been stated as fallows: 
(a) That the declared roll of the tribe, as it existed on 
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T. 


anuarv 1, 1906. was the roll declared by Congress 
to be the roll, and the names appearing thereon 
were declared to be the members of said tribe, and 
the Secretary of the Interior had no authority, pow¬ 
er or jurisdiction over said names or over said 
members. 


(b) The only power and authority conferred upon the 
Secretary of the Interior was that contained in the 
proviso, to-wit: To strike such names contained in 
the list filed with him by the Principal Chief of 
the Usages, within a certain time, which the tribe 
claimed to be upon the roll by fraud, and to add 
the names of those whose applications were pend¬ 
ing on the date of the approval of the act, which 
lie found to he entitled to enrollment. 


It certainlv cannot be seriouslv contended that one can 

« • 

be deprived of a right vested in said person by an Act of 
Congress, hv reason of an Indian Agent ineorrectlv certify- 
ing a roll, and erroneously omitting the party’s name from 
said certified roll. 


We have heretofore discussed the distinction between 
the roll of the Osage Tribe of Indians and the method of 
enrolling and allotting the members of the Five Civilized 


Tribes. This distinction has been summarized as follows: 


As applicable to the Osage Tribe of Indians, Congress 
declared a roll to be the roll of the tribe, and, as to the 
names appearing upon said roll, the Secretary of the Inte¬ 
rior had no discretion, judgment, authority, or jurisdic¬ 
tion over the same, except as limited in the proviso to sec¬ 
tion 1. 


As applicable to the Five Civilized Tribes, Congress 



provided for the preparing and compiling of a roll with 

discretion in the Dawes Commission and the Secretaryjof the 

! 

Interior to determine facts and to adjudicate who was en¬ 
titled to be enrolled. 

It will thus he noted that the methods and plans aiopted 

I 

were not similar. As to the Five Civilized Tribes, tlile Sec- 

7 i 

retarv of the Interior did have discretion, but as applicable 
to the Osages, lie had no discretion nor jurisdiction, ^xcept 
in relation to the names coming within the terms of tile pro¬ 
viso, which are not applicable herein. j 

In the case of the United States v. Atkins, 260 U. S. 220, 

the court held that when the Dawes Commission hkd ad- 

[ 

judicated a party was entitled to enrollment, this consti- 

i 

tuted a judicial determination that said party wasj living 

1 

and could not be attacked in a subsequent proceeding, so 
when Congress, in plain language, declared that a pertain 
roll was declared to be the roll of the tribe, and constituted 
the legal membership thereof, the doors were closed and 
the membership of those whose names appeared up<jm said 
roll was established and not open to attack in any planner 
by the tribe, Secretary of the Interior, or anyone else,[except 
as provided in the proviso, which has no application to 
facts under consideration. ! 

The second proposition of appellants reads as fjollows: 

“The writ of mandamus issued in this case unlaw¬ 
fully controls and reverses decisions of the appellant 
and of a former Secretary of the Interior in a [matter 
requiring the exercise of judgment and discretion in the 
determination of questions of law and of fact.”; 
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In support of the above proposition, counsel states as 
follows: 

•‘Administrative refusal to enroll Timothy Hamil¬ 
ton has been predicated upon the following findings of 
fact and interpretations of the Osage Allotment Act.” 

The fallacy of the above statement is founded on a mis¬ 
construction of the Osage Allotment Act. If the substantive 
part of section 1 of said act which declared the roll, as it 
existed on the 1st day of January, 1906, to be the declared 
roll of the tribe, Timothv Hamilton was alreadv enrolled 
upon the roll declared by Congress to be the roll of the tribe 
and his membership was established. The administrative au¬ 
thorities had nothing to do with his enrollment. 

Tliis is clearly demonstrated by the proviso, in refer¬ 
ring to the names contained in the list to be filed bv the 
Chief of the Osage Tribe of Indians with the Secretary of 
the Interior, wherein it is said: 

“Their names shall not be stricken from the roll 
for fraud, ex'cept upon newly discovered evidence,” 

and again said: 

“and the Secretary of the Interior is hereby authorized to 

* * 

strike from said roll names of persons or their de¬ 
scendants which lie finds were placed thereon by or 
through fraud.” 


Certainly it cannot be contended that the Secretary of 
the Interior was to strike names from a roll which did not 
exist. The language used demonstrates conclusively, that 
the proviso was referring to the roll, as it existed on the 
first dav of January, 1906, and the only authority conferred 




I 



upon the Secretary was the authority to strike frcjm that 
roll, the names contained in a list filed by the Chief} of the 
Osages which it was contended were upon said roll b\{ fraud. 

Under the above heading, counsel argue the following 
proposition: 

“A. Questions of fact concluded by prior admin¬ 
istrative determination and admitted by demurrer to 
answer.” j 

As to whether Timothy Hamilton died prior toj Janu¬ 
ary 1, 1906, I am not advised, and as to whether cjounsel 
for Timothy Hamilton submitted themselves to the jilrisdic- 
tion of the Secretary of the Interior for the purpose <j)f hav¬ 
ing the Secretary adjudicate that fact, I am not advised. 
However, it is my contention there is no applicable language 
in the Osage Allotment Act which authorizes the Secretary 
of the Interior to adjudicate said fact—there is no language 
in the act which makes a decisive question—there is ijio lan¬ 
guage in the act, subject to any reasonable construction, 
that any jurisdiction was ever conferred upon the Secretary 
of the Interior to adjudicate and determine whether a mem¬ 
ber of the tribe on January 1, 1906, was living or dead. 
Congress provided that the roll as shown by the records 
of the United States in the office of the Osage Indian jVgent, 
at the Osage Agencv, as it existed on the first day of iJanu- 
ary, 1906, was the declared roll of the tribe. As to! those 

•> 7 

Indians which the roll affirmatively disclosed were deceased 
prior to January 1, 1906, there might be a question as to 
their rights. However, the records in the case at bar, while 
different from those I represent, does not affirmatively dis- 
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close that Timothy Hamilton was deceased on that date. It 
does appear that there is a writing on the roll attached to the 
effect that either Timothy Hamilton or the child enrolled 
above the name of Amos Hamilton had died November 19, 
1905, but that writing has been scratched out. If it is con¬ 
tended that the roll on January 1, 1906, does affirmatively 
disclose that Timothy Hamilton had died prior to January 
1, 1906, then a question arises in which T am not interested 
except, the record itself is conclusive as to said facts and 
language may not be used in the opinion affecting those 
members which tire roll does not affirmatively disclose were 
deceased prior to January 1, 1906. 

Counsel for vour Honorable Secretary, under subdi- 
vision “B”, states as follows: 

“B. Questions of law concluded by prior adminis- 
trat ive determination.'’ 


Counsel, under this heading, then state: 

“The basic issue of law involved in the claim that 
Timothy Hamilton is entitled to enrollment under the 
Act of June >28, 1906, is the interpretation of the lan¬ 
guage with which the statute begins.” 

I cannot agree that is the basic issue of law involved in 

c? 

the case. It is not a question of whether Timothy Hamilton 
is entitled to be enrolled, but it is a question of whether he 
is enrolled on the roll declared bv Congress to be the roll of 
the tribe. It being my contention, under section 1 of the 
act, quoted on page 19 of counsel's brief, Congress declared 
those whose names appeared on said roll to be the members 
of the tribe. It must be conceded, if Congress declared the 
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roll, as it existed on January 1, 1906, to be the declared roll 

1 

of the tribe and to constitute the membership thereof,j those 
names appearing* thereon became vested with the right, up¬ 
on the approval of the act, to participate in the benefits of 

i 

said tribe. 

Under this subdivision counsel cite the case of Wilbur 
v. United States, ex ret. Kadie, 281 U. S. 206, 50 S. Cjt. 320. 
This case involved the right of a Chippewa Indian to par¬ 
ticipate in per capita payments. The court in that case stat¬ 
ed the manner of preparing the rolls for making sa|d per 
capital payments, and the opinion recites the method the 
Indian Agent prepared said rolls is almost identical with 
the custom followed by the Indian Agent in preparing the 
various rolls of the Osages, except as disclosed by thi opin¬ 
ion wherein the court stated as follows: 

“Taking the Commissioner’s census as a primary 
guide, eliminating the names of Indians dying after 
those rolls were made, making supplemental l’blls of 
Indians erroneously missed, etc. * * *” 


However, the practice applicable to the Osages was to 

take the previous roll as a guide, eliminating only the names 
appearing upon said previous roll that the roll affirmative- 

ly disclosed had died before said roll was made ajud not 
after. By the method applicable to the Osages, the rights of 
a member did not automatically terminate upon his death, 
but his heirs were entitled to collect and receive one payment 
after his death. 

I 

Counsel for the Honorable Secretary, on pag^ 26 of 
their brief, attempt to and do, as a matter of fact, j distin- 
guish the facts in the Hamilton case from the facts 1 in the 
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cases represented by me, by reciting the proceedings of the 
Osage Council on* December 4, 1905, and the record of the 
Council on December 4, 1905, discloses that Timothy Hamil¬ 
ton died prior to being placed upon said roll and the further 
fact that the December 1905 Roll discloses that Timothy 
Hamilton had died in November, 1905. If the roll disclosed 
that Timothy Hamilton was deceased prior to the payment 
made under said roll, a different question may arise in 
the Hamilton case than in those cases represented by me. 
Under that class of cases, the sole question for considera¬ 
tion would be as follows: 

Where the December 1905 Roll affirmatively discloses 
the member was deceased on January 1, 1906, are 
the heirs of said member precluded from receiving 
the benefits under said act? 

The defense in the Hamilton case is distinguishable from the 

defenses in the cases represented by me, although I do not 

believe the same is material or competent evidence, the 

March 1906 Roll discloses that Timothy Hamilton’s name 

•/ 

was transcribed thereon as a member of the tribe, but the 
annuity payment was withheld for the reason that he died 
prior to the preparation of the December 1905 Roll, while 
in those cases represented by me, the March 1906 Roll dis¬ 
closes their names were transcribed thereon as members 
of the tribe, and the annuity payment made to their heirs. 

The Osage Allotment Act should be construed as writ¬ 
ten, and it is not within the province of the Secretary of the 
Interior or the courts to conjure upon the condition of de¬ 
termining whether a member was living or dead to raise a 
doubt as to its construction. United States v. Missouri Paci - 
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fic Railway Co., 227 IT. S. 269. If such question was toj arise, 
it was for Congress to say whether there should be aijiv dis¬ 
tinction between the living and deceased members!. The 

1 

names appearing upon the December 1905 Roll constituted 
the legal membership of the tribe, and the Secretary |of the 

i 

Interior was without any power, authority or jurisdiction 
over said names, except to pro rate to them their proper 
share and portion of the funds and mineral rights accruing 
under said act. 

The third proposition of appellants is stated as fallows: 

i 

“The mischievous consequences to be anticipated 
from reopening the Osage rolls after the lapsq of 30 
years should preclude the issuance of the prerogative 
writ of mandamus in the circumstances in this lease.” 

i 

There can be no mischievous consequences in constru¬ 
ing the statute as written. It was the duty of the Secretary 
of the Interior to protect the individual Indians, as mem¬ 
bers of the tribe, in their rights, and it was his duty!to see, 
under the Osage Allotment Act, that each received his pro¬ 
portionate part of the benefits provided for in s^jid act. 
There is no attempt to open the rolls or to enroll tli£ mem¬ 
bers upon the tribal roll. Congress, itself, declared {he roll 
and declared it closed. This proceeding is to require tjlie Sec¬ 
retary to make distribution to those whose names {appear 
upon the roll, and whom Congress declared to be members 
of the tribe. The only mischief that can be anticipated is 
that those whom Congress declared to be members! of the 

l 

tribe and have heretofore been deprived of the benefits con¬ 
ferred upon them by Congress, will continue to be deprived 
of their rightful share of the tribal property. 
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YTe submit to this court that, under the record and un¬ 
der the facts as they exist, the members of the tribe who 
have been deprived of their rightful share in the property of 
the tribe may be classified in three separate groups: 


(1) Those names which appear upon the December 1905 
Doll wherfe the roll does not affirmatively disclose 
that thev were deceased, but the Osage Indian 
Agent arhitrarilv determined and decided that thev 
were dead upon the first day of January, 1906, and 
eliminated their names from the roll he certified to 
the Secretarv of the Interior. 


As to those who come within the above class, we submit 
that Congress closed the doors for investigation or inquiry, 
and, having declared the roll to be the roll of the tribe, and 
to constitute the legal membership thereof, their member¬ 
ship was conclusively established and not subject to attack. 


(2) Those whose names appeared upon the December 

1905 Roll and on January 1, 1906, the roll affirma- 

tivelv disclosed that thev were deceased and were 
* & 

eliminated bv the Osage Indian Agent from the 
roll he certified to the Secretarv of the Interior. 

As to this latter class, there is involved the direct ques¬ 
tion of law, and hot of fact, whether Congress made any 

/ f W w 

distinction between those living and those dead, whose 
names appeared upon the roll on January 1, 1906. If the 
rule is followed as announced in the case of Kenny v. Miles, 
supra, it is evident that Congress made no distinction be¬ 
tween those members living and those dead, so long as their 
names appeared upon the declared roll. 
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(3) It mav be that the case of Timothy Hamilton stands 

alone, as the counsel for appellant and appellee do 

not agree whether the roll affirmatively disclosed 

he was dead or alive on the first day of Jajiuary, 

1906, and said case might be distinguishable from 

other cases bv reason of said fact. 

* 

i 

However, I submit the December 1905 Roll, as iti exist- 

i 

ed on the first dav of January, 1906, is the declared roll, 
and those whose names appeared thereon, constitute the 
members of the tribe, as declared by Congress, subjject to 
additions and eliminations, not material in this proceeding, 
and upon approval of said act, the rights of those (whose 
names appear on fhe roll, to participate in the distribution 
of the tribal property became vested. 

Respectfully submitted, 

Neal E. McNeill, 

Amicus Quriae. 
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APPENDIX "A” 


Yol. 40, Congressional Record, May 21, 1906, page 

1413 ': 

“Mr. Curtis: Mr. Speaker, as the bill was sub¬ 
mitted to Congress bv the tribe itself, after it had been 
voted on bv the members of the tribe, I am satisfied 
there will be no objection on this side or by the members 
of the committee, at least, to having the bill resubmitted 
to the tribe. 

“Mr. Williams: Let me ask the gentlemen a ques¬ 
tion in connection with the bill. Does this bill cut off 
the right of these people to enter the courts in order 
to determine their tribal relations ! 

“Ah*. Curtis: There is no question about their 

tribal relations. They are continued for twenty-five 

vears, and then they may be further extended bv Con- 
♦ / » * * 

gress if it sees fit. 

“Air. Williams: The gentleman misunderstands 
me; but about which Indians shall be on the tribal roll ? 
As I caught the reading, it gives authority in that re¬ 
spect to the Secretary of the Interior. 

“Mr. Curtis: To the Secretary of the Interior. 

“Air. Williams: And he can purge the roll and do 
it when he pleases f 

“Air. Curtis: That is to be done- 

“Air. AVilliams: One moment, and then the gen¬ 
tleman can answer it all at once. Now, if he can purge 
the roll and change it in any manner, then it would be 
possible that some Indian might be aggrieved or might 
think himself aggrieved, and if so, of course, lie ought 
to have the right to assert his grievance in court and 
ought to have it determined. 


i 
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“Mr. Curtis: There is no provision in this bill au¬ 
thorizing- appeal to the courts to settle the question as 
to whom is entitled to enrollment. The bill does provide 
that the present roll will be taken as the roll of thejtribe, 
except that the chief may file a complaint within ja cer¬ 
tain time, alleging that certain people are the|re by 
fraud. That list shall not include any person ivhose 
case has been heard or tried heretofore. That com¬ 
plaint being tiled, it is the duty of the Secretary of the 
Interior to carefully investigate and determine if fraud 
has been committed as to that particular list. I might 
say to the gentleman that there are but very few con¬ 
tested cases in the Osage Reservation.” 

! 

* * * :* :* ft 3 : U 

‘‘Mr. Williams: One other question. Has tins bill 
the unanimous report of the Committee on Indian Af¬ 
fairs? 


“Mr. Curtis: It has the unanimous report of the 
Committee on Indian Affairs and has been considered 
bv two subcommittees. It was drawn bv the Osages and 
submitted to a vote of the tribe. They almost unani¬ 
mously agreed to it. They sent delegations here repre¬ 
senting both factions. They appeared before the com¬ 
mittee and asked for its passage. The bill was submit¬ 
ted to the Secretary of the Interior and met the approv¬ 


al of the Commissioner of Indian Affairs and th^ Sec¬ 
retary, and was then considered as I said before, bk r two 

* 7 f 

subcommittees of the Committee on Indian Affairs and 
unanimously reported.’ ’ 


Page ££££: 
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“Mr. Finley: Are there not some white settlors in 


this area? 

“Mr. Zenor: There are some who are admittjed to 
membership of the tribe by virtue of ordinances passed 
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by the Osage Council, and such other procedure as is 
recognized by their tribal laws, quite a large number. 

‘‘Mr. Finlev: Will not this bill give to the Secre- 

ft W 

tary of the Interior the authority to purge the rolls ot 
such classes, if he sees fit l 

“Mr. Zenor: No; it does not ; not of his own initia¬ 
tive. It provides that the chief of the tribe shall, within 
three months after the passage of this act, make out a 
list of such persons as the tribe deems to be on the rolls 
fraudulently, and that list is submitted to the Secretary 
of the Interior, and lie shall make an investigation, and 
if he finds that persons now upon the rolls have pro-, 
cured their enrollment fraudulently he may purge the 
rolls of those names. The provisions of the bill, how¬ 
ever, place the onus of proof upon the tribe to show that 
the names of such persons included in such list were 
fraudulently placed thereon. 

“Mr. Curtis: That was a provision the Indians 
themselves asked for. 

“Mr. Zenor: Yes; that provision is included in the 
bill; and I believe no serious objection is made to it, 
but some of the full bloods wanted a different and more 
drastic provision in this matter. 

“Mr. Finley: All persons who have been added 
to the tribe since 1901? 

“Mr. Curtis: Since the former action—since it 
was acted upon. 

“Mr. Zenor: This provision authorizes the chief 
to submit a list including none back of that date. He is 
precluded from going back of that. There is a com¬ 
plaint however, among the full bloods that some of these 
parties procured an enrollment prior to that date, but 
this bill forbids their going back. 
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“Mr. Curtis: Those cases were acted upon;by the 
Secretary of the Interior fourteen years ago. 

‘‘Mr. Zenor. I think that is correct, but there was 
a controversy going on, and there were two reports 
made by parties sent down there to make an examina¬ 
tion, and they differed about it. 

“Mr. Finley: Does the gentleman think the tak- 

4/ w 

ing away the right to report to the courts to setjtle the 
membership of this tribe is good policy? 

“Mr. Zenor: In answer to the gentleman, inj refer¬ 
ence to that matter, it seems to have been universally 

conceded that they wanted the matter settled in this 

* 

summary way, without appeal to the courts. 

“Mr. Finley: What is the status of this tribe of 
Indians in regard to the matter of citizenship? Have 
they the right to vote? 

“Mr. McGuire: They are still an unorganized ter¬ 
ritory.’ ’ 

i 
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